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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 28
[AMS-CN-12-0074]
RIN 0581-AD30

User Fees for 2013 Crop Cotton
Classification Services to Growers

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Agricultural Marketing
Service (AMS) will maintain user fees
for cotton producers for 2013 crop
cotton classification services at $2.20
per bale—the same level as in 2012.
Revenues resulting from this cotton
classing fee and existing reserves are
sufficient to cover the costs of providing
classification services for the 2013 crop,
including costs for administration and
supervision.

DATES: Effective Date: July 1, 2013.

FOR FURTHER INFORMATION CONTACT:
Darryl Earnest, Deputy Administrator,
Cotton & Tobacco Programs, AMS,
USDA, 3275 Appling Road, Room 11,
Memphis, TN 38133. Telephone (901)
384-3060, facsimile (901) 384—-3021, or
email darryl.earnest@ams.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866; and, therefore
has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. There are no
administrative procedures that must be

exhausted prior to any judicial
challenge to the provisions of this rule.

Regulatory Flexibility Act and
Paperwork Reduction Act

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), AMS has considered
the economic impact of this action on
small entities and has determined that
its implementation will not have a
significant economic impact on a
substantial number of small businesses.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions so
that small businesses will not be
disproportionately burdened. There are
an estimated 25,000 cotton growers in
the U.S. who voluntarily use the AMS
cotton classing services annually, and
the majority of these cotton growers are
small businesses under the criteria
established by the Small Business
Administration (13 CFR 121.201).
Maintaining the user fee at the 2012
crop level as stated will not significantly
affect small businesses as defined in the
RFA because:

(1) The fee represents a very small
portion of the cost per-unit currently
borne by those entities utilizing the
services. (According to USDA’s
Economic Research Service, the U.S.
average total cost of production in 2011
was $755 per bale. The user fee for
classification services of $2.20 per bale
represents less the one third percent of
this average U.S. per-bale cost of
production.);

(2) The fee for services will not affect
competition in the marketplace;

(3) The use of classification services is
voluntary. For the 2012 crop, 16,800,600
bales were produced; and, almost all of
these bales were voluntarily submitted
by growers for the classification service;
and

(4) Based on the average price paid to
growers for cotton from the 2012 crop of
0.7162 cents per pound, 500 pound
bales of cotton are worth an average of
$358.10 each. The user fee for
classification services, $2.20 per bale, is
less than one percent of the value of an
average bale of cotton.

In compliance with OMB regulations
(5 CFR part 1320), which implement the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501), the information collection
requirements contained in the
provisions to be amended by this rule
have been previously approved by OMB

and were assigned OMB control number
0581-0008, Cotton Classing, Testing,
and Standards.

Fees for Classification Under the Cotton
Statistics and Estimates Act of 1927

This final rule establishes a 2013 user
fee of $2.20 per bale charged to
producers for cotton classification—the
same level as the 2012 user fee. The
2013 user fee was set in accordance to
section 14201 of the Food,
Conservation, and Energy Act of 2008
(Pub. L. 110-234) (2008 Farm Bill).
Section 14201 of the 2008 Farm Bill
provides that: (1) the Secretary shall
make available cotton classification
services to producers of cotton, and
provide for the collection of
classification fees from participating
producers or agents that voluntarily
agree to collect and remit the fees on
behalf of the producers; (2)
classification fees collected and the
proceeds from the sales of samples
submitted for classification shall, to the
extent practicable, be used to pay the
cost of the services provided, including
administrative and supervisory costs; (3)
the Secretary shall announce a uniform
classification fee and any applicable
surcharge for classification services not
later than June 1 of the year in which
the fee applies; and (4) in establishing
the amount of fees under this section,
the Secretary shall consult with
representatives of the United States
cotton industry. At pages 313-314, the
Joint Explanatory Statement of the
committee of conference for section
14201 stated the expectation that the
cotton classification fee would be
established in the same manner as was
applied during the 1992 through 2007
fiscal years. Specifically, it states that
the classification fee should continue to
be a basic, uniform fee per bale fee as
determined necessary to maintain cost-
effective cotton classification service.
Further, in consulting with the cotton
industry, the Secretary should
demonstrate the level of fees necessary
to maintain effective cotton
classification services and provide the
Department of Agriculture with an
adequate operating reserve, while also
working to limit adjustments in the
year-to-year fee.

Under the provisions of section
14201, a user fee (dollar amount per
bale classed) is established for the 2013
cotton crop that, when combined with
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other sources of revenue, will result in
projected revenues sufficient to
reasonably cover budgeted costs—
adjusted for inflation—and allow for
adequate operating reserves to be
maintained. Costs considered in this
method include salaries, costs of
equipment and supplies, and other
overhead costs, such as facility costs
and costs for administration and
supervision. In addition to covering
expected costs, the user fee is set such
that projected revenues will generate an
operating reserve adequate to effectively
manage uncertainties related to crop
size and cash-flow timing. Furthermore,
the operating reserve is expected to
meet minimum reserve requirements set
by the Agricultural Marketing Service,
which require maintenance of a reserve
fund amount equal to at least four
months of projected operating costs.

The user fee Chargecrl) cotton producers
for cotton classification in 2013 is $2.20
per bale, which is the same fee charged
for the 2012 crop. This fee is based on
the preseason projection that 13,250,000
bales will be classed by the United
States Department of Agriculture during
the 2013 crop year.

Accordingly, § 28.909, paragraph (b)
reflects the continuation of the cotton
classification fee at $2.20 per bale.

As provided for in the 1987 Act,a 5
cent per bale discount continues to be
applied to voluntary centralized billing
and collecting agents as specified in
§28.909(c).

Growers or their designated agents
receiving classification data continue to
incur no additional fees if classification
data is requested only once. The fee for
each additional retrieval of
classification data in § 28.910 remains at
5 cents per bale. The fee in § 28.910 (b)
for an owner receiving classification
data from the National Database remains
at 5 cents per bale, and the minimum
charge of $5.00 for services provided per
monthly billing period remains the
same. The provisions of § 28.910 (c)
concerning the fee for new classification
memoranda issued from the National
Database for the business convenience
of an owner without reclassification of
the cotton remains the same at 15 cents
per bale or a minimum of $5.00 per
sheet.

The fee for review classification in
§28.911 is maintained at $2.20 per bale.

The fee for returning samples after
classification in § 28.911 remains at 50
cents per sample.

Summary of Comments

A proposed rule was published in the
Federal Register on March 28, 2013,
with a comment period of March 28,
2013 through April 12, 2013 (78 FR

18898). AMS received two comments:
one from a national trade organization
that represents approximately 80
percent of the US cotton industry,
including cotton producers, ginners,
warehousemen, merchants,
cooperatives, cottonseed processors, and
textile manufacturers from Virginia to
California; and one from a national trade
organization comprised of eight state
and regional membership organizations
that represent approximately 680
individual cotton ginning operations in
17 cotton-producing states. Comments
from these national trade organizations
expressed support for the decision to
maintain the fee at the level established
for the 2012 crop. Comments may be
viewed at www.regulations.gov.

List of Subjects in 7 CFR Part 28

Administrative practice and
procedure, Cotton, Reporting and
recordkeeping requirements,
Warehouses.

For the reasons set forth in the
preamble, 7 CFR part 28 is amended to
read as follows:

PART 28—[Amended]

m 1. The authority citation for 7 CFR
part 28, Subpart D, continues to read as
follows:

Authority: 7 U.S.C. 51-65; 471-476.

m 2. In § 28.909, paragraph (b) is revised
to read as follows:

§28.909 Costs.

* * * * *

(b) The cost of High Volume
Instrument (HVI) cotton classification
service to producers is $2.20 per bale.
* * * * *

m 3.In §28.911, the last sentence of
paragraph (a) is revised to read as
follows:

§28.911 Review classification.

(a) * * * The fee for review
classification is $2.20 per bale.
* * * * *

Dated: May 21, 2013.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2013-12651 Filed 5-28-13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 905

[Doc. No. AMS-FV-12-0052; FV12-905-2
FR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida; Revising
Reporting Requirements and New
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This rule revises the reporting
requirements prescribed under the
Federal marketing order for oranges,
grapefruit, tangerines, and tangelos
grown in Florida (order). The Citrus
Administrative Committee (Committee)
is responsible for local administration of
the order. This rule requires all fresh
citrus handlers to provide the
Committee with a list of all growers
whose fruit they handled each season.
This information will enable the
Committee to more efficiently
administer the order and better
communicate fresh market issues to
fresh market citrus growers.

DATES: Effective Date: May 30, 2013.
FOR FURTHER INFORMATION CONTACT:
Jennie M. Varela, Marketing Specialist,
or Christian D. Nissen, Regional
Director, Southeast Marketing Field
Office, Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 325—8793, or Email:
Jennie.Varela@ams.usda.gov or
Christian.Nissen@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720-
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
905, as amended (7 CFR part 905),
regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida, hereinafter referred to
as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.
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This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have retroactive effect.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

This rule revises the reporting
requirements prescribed under the
order. This rule requires all fresh citrus
handlers to provide the Committee with
a list of all growers whose fruit they
handled each season. This information
will enable the Committee to more
efficiently administer the order and
better communicate fresh market issues
to fresh market citrus growers. This rule
was unanimously recommended by the
Committee at a July 17, 2012, meeting.

Section 905.71 of the order provides
the Committee, with the approval of the
Secretary, authority to collect
information from handlers that is
deemed necessary for administering the
order. This rule utilizes this authority to
establish a new § 905.171 under the
rules and regulations of the order. This
new section requires handlers of fresh
citrus to report to the Committee a list
of names and contact information for all
growers whose fruit they have shipped
by June 15 of each season.

Prior to this action, the Committee did
not require handlers to report any
information regarding the growers who
supply them. In order to communicate
with its grower base regarding the order
or Committee actions, the Committee
depended on mailing lists from other
industry groups. However, third party
lists are often incomplete, out-of-date, or
do not distinguish between those
growing for the fresh market or those
growing for the processed market.

Ninety percent of the volume of citrus
produced in Florida is sold for
processing into juice, which is not
regulated under the order.
Consequently, while there are an
estimated 8,000 citrus growers, it is

estimated only 750 growers produce for
the fresh market. Because there is no
readily available comprehensive list of
fresh citrus growers, the Committee
could allocate a great deal of resources
into information distribution and still
not be certain that the information is
getting to those covered under the order.

Recently, the Committee began
discussing potential changes to the
order to make it more efficient and
responsive to industry needs. In these
discussions, the Committee recognized
that grower involvement could be
improved through focused
communication with fresh market citrus
growers. However, in order to actively
reach out to growers in the industry, the
Committee must have accurate
information. The Committee discussed
developing a list of growers compiled
annually from information provided by
handlers to make effective outreach
possible. Some members expressed
concerns about the disclosure of
proprietary information. The Committee
addressed these concerns by stating the
scope of the information collection
could be limited to only grower contact
information.

In addition, while this action assists
the Committee in its efforts to keep
growers informed and to solicit their
input on potential changes to the order,
it also can be used to increase grower
outreach and involvement in Committee
elections and membership, facilitate
grower participation in amendment and
continuance referenda, and provide for
a more efficient use of Committee
resources.

As aresult, Committee members
recommended collecting grower names
and contact information each season
from handlers of fresh citrus so that the
Committee will have an accurate and
updated list to use in communicating
with fresh market citrus growers. June
15 was selected as the due date for this
information as it is toward the end of
the season and Committee members
agreed handlers will have a complete
list at that time.

This change revises reporting
requirements to require all fresh citrus
handlers regulated under the order to
provide the Committee with contact
information for all growers whose fruit
they have shipped. This information is
due by June 15 of each season. The
change enables the Committee to more
efficiently administer the order and
communicate fresh market issues to
fresh market citrus growers.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural

Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 8,000
growers of citrus in the production area
and approximately 45 handlers subject
to regulation under the marketing order.
Small agricultural producers are defined
by the Small Business Administration
(SBA) as those having annual receipts
less than $750,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $7,000,000 (13 CFR 121.201).

Based on production data, grower
prices as reported by the National
Agricultural Statistics Service, and the
total number of Florida citrus growers,
the average annual grower revenue is
below $750,000. In addition, based on
industry and Committee data, the
average annual f.o.b. price for fresh
Florida citrus during the 2010-11
season was approximately $12.16 per ¥
bushel carton, and total fresh shipments
were approximately 30.4 million
cartons. Using the average f.0.b. price
and shipment data, about 55 percent of
the Florida citrus handlers could be
considered small businesses under
SBA’s definition. Thus, assuming a
normal distribution, the majority of
producers and handlers of Florida citrus
may be classified as small entities.

This rule revises the reporting
requirements prescribed under the
order. This action requires all fresh
citrus handlers to provide the
Committee with a list of all growers
whose fruit they handled by June 15 of
each season. This information will
enable the Committee to more
efficiently administer the order and
better communicate fresh market issues
to fresh market citrus growers. This rule
creates a new §905.171, which
establishes the new reporting
requirement. The authority for this
action is provided for in § 905.71. This
change was unanimously recommended
by the Committee at a July 17, 2012,
meeting.

Requiring grower contact information
each season imposes a minor increase in
the reporting burden on all citrus
handlers. However, this data is already
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recorded and maintained by handlers as
a part of their daily business. Handlers,
regardless of size, should be able to
readily access this information.
Consequently, any additional costs
associated with this change will be
minimal and apply equally to all
handlers.

This action will also help growers
receive more information about the
activities under the order, and make
them more aware of their opportunities
to participate in the efforts of the
Committee. The benefits of this rule are
expected to be equally available to all
fresh citrus growers, regardless of their
size.

The Committee discussed making no
change as an alternative to this action,
but determined that in order to
efficiently carry out the objectives of the
marketing order, the information
collection within this new report was
necessary. Therefore, this alternative
was rejected.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), this collection has been
submitted to the Office of Management
and Budget (OMB) with the reference
number 0581-0284. Upon approval, the
collection will be merged with OMB No.
0581-0189, Generic OMB Fruit Crops.
This final rule establishes the use of a
new Committee form, which imposes a
minor burden increase of 15 hours. The
form, Handler Supplier Report, requires
minimum information necessary to
effectively carry out the requirement of
the order. The information would
enable the Committee to more
efficiently administer the order and
improve communication with growers.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

As noted in the initial regulatory
flexibility analysis, USDA has not
identified any relevant Federal rules
that duplicate, overlap or conflict with
this rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

Further, the Committee’s meeting was
widely publicized throughout the citrus
industry and all interested persons were
invited to attend the meeting and
participate in Committee deliberations
on all issues. Like all Committee
meetings, the July 17, 2012, meeting was
a public meeting and all entities, both

large and small, were able to express
views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on March 5, 2013 (78 FR
14236). Copies of the rule were mailed
or sent via facsimile to all Committee
members and citrus handlers. Finally,
the rule was made available through the
Internet by USDA and the Office of the
Federal Register. A 60-day comment
period ending May 6, 2013, was
provided to allow interested persons to
respond to the proposal. No comments
were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because the Committee
requires time to prepare and mail out a
handler information packet that should
include the Handler Supplier Report,
prior to the beginning of shipments for
the next crop year that begins August 1.
In addition, handlers are aware of this
rule that was recommended at a
Committee meeting on July 17, 2012.
Also, a 60-day comment period was
provided in the proposed rule.

List of Subjects in 7 CFR Part 905

Citrus, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 905 is amended as
follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

m 1. The authority citation for 7 CFR
part 905 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 905.171 is added to read as
follows:

§905.171 Handler supplier report.

Each handler shall furnish a supplier
report to the Committee on an annual
basis. Such reports shall be made on
forms provided by the Committee and
shall include the name and business
address of each grower whose fruit was
shipped or acquired by the handler
during the season. Handlers shall
submit this report to the Committee not
later than June 15 of each season.

Dated: May 21, 2013.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2013-12654 Filed 5-28-13; 8:45 am|
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 985

[Doc. No. AMS-FV-12-0064; FV13-985-1
FR]

Marketing Order Regulating the
Handling of Spearmint Oil Produced in
the Far West; Salable Quantities and
Allotment Percentages for the 2013—-
2014 Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule establishes the
quantity of spearmint oil produced in
the Far West, by class, that handlers
may purchase from, or handle on behalf
of, producers during the 2013-2014
marketing year, which begins on June 1,
2013. This rule establishes salable
quantities and allotment percentages for
Class 1 (Scotch) spearmint oil of
1,344,858 pounds and 65 percent,
respectively, and for Class 3 (Native)
spearmint oil of 1,432,189 pounds and
61 percent, respectively. The Spearmint
Oil Administrative Committee
(Committee), the entity responsible for
local administration of the marketing
order for spearmint oil produced in the
Far West, recommended these
limitations for the purpose of avoiding
extreme fluctuations in supplies and
prices to help maintain stability in the
spearmint oil market.

DATES: Effective Date: This final rule
becomes effective June 1, 2013.

FOR FURTHER INFORMATION CONTACT:
Manuel Michel, Marketing Specialist, or
Gary Olson, Regional Director,
Northwest Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (503) 326—
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2724, Fax: (503) 326—7440, or Email:
Manuel Michel@ams.usda.gov or
GaryD.Olson@ams.usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720-
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing Order
No. 985 (7 CFR part 985), as amended,
regulating the handling of spearmint oil
produced in the Far West (Washington,
Idaho, Oregon, and designated parts of
Nevada and Utah), hereinafter referred
to as the “order.” The order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. Under the marketing
order now in effect, salable quantities
and allotment percentages may be
established for classes of spearmint oil
produced in the Far West. This rule
establishes the quantity of spearmint oil
produced in the Far West, by class, that
handlers may purchase from, or handle
on behalf of, producers during the
2013-2014 marketing year, which
begins on June 1, 2013.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
not later than 20 days after the date of
the entry of the ruling.

The Committee meets annually in the
fall to adopt a marketing policy for the
ensuing marketing year or years. In
determining such marketing policy, the

Committee considers a number of
factors, including, but not limited to, the
current and projected supply, estimated
future demand, production costs, and
producer prices for all classes of
spearmint oil. Input from spearmint oil
handlers and producers regarding
prospective marketing conditions is
considered as well. During the meeting,
the Committee recommends to USDA
any volume regulations deemed
necessary to meet market requirements
and to establish orderly marketing
conditions for Far West spearmint oil. If
the Committee’s marketing policy
considerations indicate a need for
limiting the quantity of any or all
classes of spearmint oil marketed, the
Committee subsequently recommends
the establishment of a salable quantity
and allotment percentage for such class
or classes of oil for the forthcoming
marketing year.

The salable quantity represents the
total amount of each class of spearmint
oil that handlers may purchase from, or
handle on behalf of, producers during
the marketing year. Each producer is
allotted a prorated share of the salable
quantity by applying the allotment
percentage to that producer’s allotment
base for each applicable class of
spearmint oil. The producer allotment
base is each producer’s quantified share
of the spearmint oil market based on a
statistical representation of past
spearmint oil production, with
accommodation for reasonable and
normal adjustments to such base as
prescribed by the Committee and
approved by USDA. Salable quantities
are established at levels intended to
meet market requirements and to
establish orderly marketing conditions.
Committee recommendations for
volume controls are made well in
advance of the period in which the
regulations are to be effective, thereby
allowing producers the chance to adjust
their production decisions accordingly.

Pursuant to authority in §§ 985.50,
985.51, and 985.52 of the order, the full
eight-member Committee met on
October 17, 2012, and recommended
salable quantities and allotment
percentages for both classes of oil for the
2013-2014 marketing year. The
Committee, in a vote of six members in
favor and two members opposed,
recommended the establishment of a
salable quantity and allotment
percentage for Scotch spearmint oil of
1,344,858 pounds and 65 percent,
respectively. The two members
opposing the action felt that the
proposed levels were too high and
favored establishing a lower salable
quantity and allotment percentage for
Scotch spearmint oil. For Native

spearmint oil, the Committee, in a vote
of six members in favor and two
members opposed, recommended the
establishment of a salable quantity and
allotment percentage of 1,432,189
pounds and 61 percent, respectively.
Once again, the two members opposing
the action supported volume regulation
but favored an undetermined lower
salable quantity and allotment
percentage for Native spearmint oil than
what was proposed.

This final rule limits the amount of
spearmint oil that handlers may
purchase from, or handle on behalf of,
producers during the 2013-2014
marketing year, which begins on June 1,
2013. Salable quantities and allotment
percentages have been placed into effect
each season since the order’s inception
in 1980.

Class 1 (Scotch) Spearmint Oil

The U.S. production of Scotch
spearmint oil is concentrated in the Far
West, which includes Washington,
Idaho, Oregon, and a portion of Nevada
and Utah. Scotch type oil is also
produced in seven other States: Indiana,
Michigan, Minnesota, Montana, North
Dakota, South Dakota, and Wisconsin.
Additionally, Scotch spearmint oil is
produced outside of the U.S., with
China and India being the largest global
competitors of domestic Scotch
spearmint oil production.

The Far West’s share of total global
Scotch spearmint oil sales has varied
considerably over the past several
decades, from as high as 72 percent in
1988, and as low as 27 percent in 2002.
More recently, sales of Far West Scotch
spearmint oil have been approximately
50 percent of world sales, and are
expected to hold steady, or increase
slightly, in upcoming years. In addition,
imports of foreign produced spearmint
oil into the U.S. have recently been
trending down, while exports of
domestic spearmint oil have been
trending up. As a result, competition in
the domestic market from foreign
produced spearmint oil has decreased
and the demand for Far West spearmint
oil, both domestically and abroad, has
been very strong.

The Scotch spearmint industry is
emerging from the difficult market
environment that has existed in the past
few years. Many of the negative market
components that were present in the
spearmint oil industry from 2008
through 2011 have corrected. During
that period, increased production and
weakened market demand for Scotch
spearmint oil combined to create large
stocks of excess oil held in reserve.
However, most recently, production of
Scotch spearmint oil has moderated,
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trade demand for Scotch spearmint oil
has increased, and excess inventory
levels have dropped dramatically. In
fact, production of Scotch spearmint oil
will need to increase during the 2013
season to meet the anticipated market
demand.

Although the spearmint oil industry
continues to have some concerns over
the strength of the U.S. economy,
marketing conditions for Scotch
spearmint oil have improved
significantly. Lower inventories, steady
to increasing production, and strong
projected demand are all positive
indicators of improving marketing
conditions for Scotch spearmint oil.
Inventories, production, and market
demand are now at levels that are
considered healthy for the industry.

Certain factors may be contributing to
the recent increase in demand for Far
West Scotch spearmint oil. First,
although China and India have been
significant suppliers of spearmint oil for
the past 15 years, they have started to
replace some spearmint acreage with
other mint varieties, such as Mentha
arvensis (wild mint), and other non-
mint competing crops. In addition, both
countries are utilizing more of their
domestically produced spearmint oil,
removing oil that might otherwise have
been exported. Also, the Midwest region
of the U.S. is experiencing a significant
reduction in Scotch spearmint oil
production. This decrease in regional
production is partly due to unexpected
disease and weather related factors and
partly the result of competition from
other alternate crops, such as corn and
soybeans, which are currently
experiencing higher than average
returns. Lastly, improving global
economic conditions have led to
increased consumption of spearmint
flavored products.

The Committee estimates that the
carry-in of Scotch spearmint oil on June
1, 2013, the primary measure of excess
supply, will be approximately 16,570
pounds. This amount is down from the
previous year’s estimate of 149,740
pounds and is lower than the minimum
carry-in quantity that the Committee
considers to be favorable.

Production of Scotch spearmint oil
has decreased in recent years in
response to high Scotch spearmint oil
inventory levels and below average
market demand. Production dropped
from a high of 1,050,700 pounds in 2009
to an estimated 621,480 pounds in 2012.
Total industry production of Scotch
spearmint oil is now below the level
that the Committee views as optimum.
The Committee expects production will
increase during the 2013 season in
response to the strong market demand

currently observed in the industry and
the low inventory levels of Scotch
spearmint oil available to the market.
The Committee considers the current
trends in supply and demand to be
favorable, as it marks an end to the
oversupply situation in Scotch
spearmint oil and the beginning of a
period where supply and demand are in
harmony.

Handlers indicate that increasing
consumer demand for mint flavored
products provide a positive expectation
for long-term increases in the demand
for Far West Scotch spearmint oil.
Spearmint oil handlers have indicated
that demand for Scotch spearmint oil
has been gaining strength. Handlers who
had projected the 2012—2013 trade
demand for Far West Scotch Spearmint
oil to be in the range of 825,000 pounds
to 1,100,000 pounds now expect it to
increase to between 900,000 pounds to
1,200,000 pounds during the 2013-2014
marketing year.

Given the improving economic
indicators for the Far West Scotch
spearmint oil industry outlined above,
the Committee took a positive
perspective into the discussion of
establishing appropriate salable
quantities and allotment percentages for
the upcoming season. At the October 17,
2012, meeting, the Committee
recommended the 2013-2014 Scotch
spearmint oil salable quantity of
1,344,858 pounds and an allotment
percentage of 65 percent. The
Committee utilized sales estimates for
2013-2014 Scotch spearmint oil, as
provided by several of the industry’s
handlers, as well as historical and
current Scotch spearmint oil production
and inventory statistics, to arrive at
these recommendations. The volume
control levels recommended by the
Committee represent an increase of
566,418 pounds and 27 percentage
points over the previous year’s initial
salable quantity and allotment
percentage, reflecting a much more
positive assessment of the industry’s
current economic conditions.

The Committee estimates that about
1,200,000 pounds of Scotch spearmint
oil may be sold during the 2013—-2014
marketing year. When considered in
conjunction with the estimated carry-in
of 16,570 pounds of Scotch spearmint
oil on June 1, 2013, the recommended
salable quantity of 1,344,858 pounds
results in a total available supply of
approximately 1,361,428 pounds of
Scotch spearmint oil during the 2013—
2014 marketing year. The Committee
estimates that carry-in of Scotch
spearmint oil into the 20142015
marketing year, which begins June 1,
2014, will be 161,428 pounds, an

increase of 144,858 pounds from the
beginning of the 2013—-2014 marketing
year.

The Committee’s stated intent in the
use of marketing order volume control
regulations for Scotch spearmint oil is to
keep adequate supplies available to
meet market needs and establish orderly
marketing conditions. With that in
mind, the Committee developed its
recommendation of Scotch spearmint
oil salable quantity and allotment
percentage for the 2013—-2014 marketing
year based on the information discussed
above, as well as the data outlined
below.

(A) Estimated carry-in of Scotch
spearmint oil on June 1, 2013—16,570
pounds. This figure is the difference
between the revised 2012-2013
marketing year total available supply of
986,570 pounds and the estimated
2012-2013 marketing year trade
demand of 970,000 pounds.

(B) Estimated trade demand of Scotch
spearmint oil for the 2013-2014
marketing year—1,200,000 pounds. This
figure is based on input from producers
at five Scotch spearmint oil production
area meetings held in late September
and early October 2012, as well as
estimates provided by handlers and
other meeting participants at the
October 17, 2012, meeting. The average
estimated trade demand provided at the
five production area meetings is
1,120,000 pounds, which is 35,000
pounds less than the average of trade
demand estimates submitted by
handlers. The average of Far West
Scotch spearmint oil sales over the last
five years is 772,543 pounds.

(C) Salable quantity of Scotch
spearmint oil required from the 2013—
2014 marketing year production—
1,183,430 pounds. This figure is the
difference between the estimated 2013—
2014 marketing year trade demand
(1,200,000 pounds) and the estimated
carry-in on June 1, 2013 (16,570
pounds). This figure represents the
minimum salable quantity that may be
needed to satisfy estimated demand for
the coming year with no carryover.

(D) Total estimated allotment base of
Scotch spearmint oil for the 2013-2014
marketing year—2,069,012 pounds. This
figure represents a one percent increase
over the revised 2012—-2013 total
allotment base. This figure is generally
revised each year on June 1 due to
producer base being lost as a result of
the bona fide effort production
provisions of § 985.53(e). The revision is
usually minimal.

(E) Computed Scotch spearmint oil
2013-2014 marketing year allotment
percentage—57.2 percent. This
percentage is computed by dividing the



Federal Register/Vol. 78, No. 103/ Wednesday, May 29, 2013/Rules and Regulations

32073

minimum required salable quantity
(1,183,430 pounds) by the total
estimated allotment base (2,069,012
pounds).

(F) Recommended Scotch spearmint
oil 2013-2014 marketing year allotment
percentage—65 percent. This is the
Committee’s recommendation and is
based on the computed allotment
percentage (57.2 percent), the average of
the computed allotment percentage
figures from the five production area
meetings (55.8 percent), and input from
producers and handlers at the October
17, 2012, meeting. The recommended
allotment percentage of 65 percent is
also based on the Committee’s
determination that the computed
percentage (57.2 percent) may not
adequately supply the potential 2013—
2014 Scotch spearmint oil market.

(G) Recommended Scotch spearmint
oil 2013-2014 marketing year salable
quantity—1,344,858 pounds. This figure
is the product of the recommended
allotment percentage (65 percent) and
the total estimated allotment base
(2,069,012 pounds).

(H) Estimated total available supply
of Scotch spearmint oil for the 2013—
2014 marketing year—1,361,428
pounds. This figure is the sum of the
2013-2014 recommended salable
quantity (1,344,858 pounds) and the
estimated carry-in on June 1, 2013
(16,570 pounds).

Class 3 (Native) Spearmint Oil

The Native spearmint oil industry is
experiencing market conditions similar
to those observed in the Scotch
spearmint oil market. Approximately 90
percent of U.S. production of Native
spearmint oil is produced within the Far
West production area, thus domestic
production outside this area is not a
major factor in the marketing of Far
West Native spearmint oil. This has
been an attribute of U.S. production
since the order’s inception. A minor
amount of domestic Native spearmint
oil is produced outside of the Far West
region in the States of Indiana,
Michigan, Minnesota, Montana, North
Dakota, South Dakota, and Wisconsin.

According to the Committee, very
little true Native spearmint oil is
produced outside of the United States.
However, India has been producing an
increasing quantity of spearmint oil
with qualities very similar to Native
spearmint oil. Committee records show
that in 1996 the Far West accounted for
nearly 93 percent of the global sales of
Native or Native quality spearmint oil.
By 2008, that share had declined to only
48 percent. Since then, the percentage
has been increasing again and Far West

Native spearmint oil is estimated to be
over 70 percent of global sales in 2012.

Despite the fact that Far West Native
spearmint oil has been gaining world
market share, the industry has endured
challenging marketing conditions over
the past five years. Overproduction,
coupled with a decrease in demand
during the global economic recession,
created an excess inventory situation for
Native spearmint oil that negatively
impacted the industry. However, most
recently, production of Native
spearmint oil has moderated, trade
demand for Native spearmint oil has
increased, and excess inventory levels
have dropped to levels considered
optimal by the Committee.

When the Committee met on October
17, 2012, to consider volume regulations
for the upcoming 2013-2014 marketing
year, the general consensus within the
Native spearmint oil industry was that
marketing conditions had improved
over recent years and are expected to
keep improving into the future. The
production of Far West Native
spearmint oil, which declined from a
high of 1,453,896 pounds in 2009 to
approximately 1,210,260 pounds in
2012, is anticipated to remain steady
during the 2013 season. The Committee
further expects that production will be
more in line with the projected demand
of Native spearmint oil in upcoming
years.

Excess Native spearmint oil
inventory, as measured by oil held in
reserve by producers and reported by
the Committee, is estimated to be
379,006 pounds at the end of the 2012—
2013 marketing year, down from a
recent high of 606,942 pounds in 2011.
Reserve Native spearmint oil is
approaching the level that the
Committee believes is optimum for the
industry.

In addition to an improved supply
situation, demand for Far West Native
spearmint oil has been improving.
Spearmint oil handlers, who previously
projected the 2012—2013 trade demand
for Far West Native spearmint oil in the
range of 1,275,000 pounds to 1,450,000
pounds, with an average of 1,350,000
pounds, have projected trade demand
for the 2013-2014 marketing period to
be in the range of 1,200,000 pounds to
1,500,000 pounds, with an average of
1,400,000.

Given the economic indicators for the
Far West Native spearmint oil industry
outlined above, the Committee took an
optimistic perspective into the
discussion of establishing appropriate
salable quantities and allotment
percentages for the upcoming season.

As such, at the October 17, 2012,
meeting, the Committee recommended a

2013-2014 Native spearmint oil salable
quantity of 1,432,189 pounds and an
allotment percentage of 61 percent. The
Committee utilized Native spearmint oil
sales estimates for 2013—-2014, as
provided by several of the industry’s
handlers, as well as historical and
current Native spearmint oil market
statistics to establish these thresholds.
These volume control levels represent
an increase of 268,887 pounds and 11
percentage points over the previous
year’s initial salable quantity and
allotment percentage. Should these
levels prove insufficient to adequately
supply the market, the Committee has
the authority to recommend an intra-
seasonal increase, as it has done in the
past two marketing periods, if demand
rises beyond expectations.

The Committee estimates that
approximately 1,425,000 pounds of
Native spearmint oil may be sold during
the 2013-2014 marketing year. When
considered in conjunction with the
estimated carry-in of 43,411 pounds of
Native spearmint oil on June 1, 2013,
the recommended salable quantity of
1,432,189 pounds results in an
estimated total available supply of
1,475,600 pounds of Native spearmint
o0il during the 2013-2014 marketing
year. The Committee also estimates that
carry-in of Native spearmint oil at the
beginning of the 2014—2015 marketing
year will be approximately 50,600
pounds.

The Committee’s stated intent in the
use of marketing order volume control
regulations for Native spearmint oil is to
keep adequate supplies available to
meet market needs and establish orderly
marketing conditions. With that in
mind, the Committee developed its
recommendation of Native spearmint oil
salable quantity and allotment
percentage for the 2013—-2014 marketing
year based on the information discussed
above, as well as the data outlined
below.

(A) Estimated carry-in of Native
spearmint oil on June 1, 2013—43,411
pounds. This figure is the difference
between the revised 2012-2013
marketing year total available supply of
1,418,411 pounds and the estimated
2012-2013 marketing year trade
demand of 1,375,000 pounds.

(B) Estimated trade demand of Native
spearmint oil for the 2013-2014
marketing year—1,425,000 pounds. This
estimate is established by the
Committee and is based on input from
producers at the six Native spearmint
oil production area meetings held in late
September and early October 2012, as
well as estimates provided by handlers
and other meeting participants at the
October 17, 2012, meeting. The average
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estimated trade demand provided at the
six production area meetings was
1,354,167 pounds, whereas the handler
estimate ranged from 1,200,000 pounds
to 1,500,000 pounds, and averaged
1,400,000 pounds. The average of Far
West Native spearmint oil sales over the
last five years is 1,158,520 pounds.

(C) Salable quantity of Native
spearmint oil required from the 2013—
2014 marketing year production—
1,381,589 pounds. This figure is the
difference between the estimated 2013—
2014 marketing year trade demand
(1,425,000 pounds) and the estimated
carry-in on June 1, 2013 (43,411
pounds). This is the minimum amount
that the Committee believes is required
to meet the anticipated 2013-2014
Native spearmint oil trade demand.

(D) Total estimated allotment base of
Native spearmint oil for the 2013-2014
marketing year—2,347,850 pounds. This
figure represents a one percent increase
over the revised 2012—2013 total
allotment base. This figure is generally
revised each year on June 1 due to
producer base being lost as a result of
the bona fide effort production
provisions of § 985.53(e). The revision is
usually minimal.

(E) Computed Native spearmint oil
2013-2014 marketing year allotment
percentage—58.8 percent. This
percentage is computed by dividing the
required salable quantity (1,381,589
pounds) by the total estimated allotment
base (2,347,850 pounds).

(F) Recommended Native spearmint
oil 2013-2014 marketing year allotment
percentage—61 percent. This is the
Committee’s recommendation based on
the computed allotment percentage
(58.8 percent), the average of the
computed allotment percentage figures
from the six production area meetings
(56.5 percent), and input from
producers and handlers at the October
17, 2012, meeting. The recommended
allotment percentage of 61 percent is
also based on the Committee’s
determination that the computed
percentage (58.8 percent) may not
adequately supply the potential 2013—
2014 Native spearmint oil market.

(G) Recommended Native spearmint
oil 2013-2014 marketing year salable
quantity—1,432,189 pounds. This figure
is the product of the recommended
allotment percentage (61 percent) and
the total estimated allotment base
(2,347,850 pounds).

(H) Estimated available supply of
Native spearmint oil for the 2013-2014
marketing year—1,475,600 pounds. This
figure is the sum of the 2013-2014
recommended salable quantity
(1,432,189 pounds) and the estimated

carry-in on June 1, 2013 (43,411
pounds).

The salable quantity is the total
quantity of each class of spearmint oil
that handlers may purchase from, or
handle on behalf of, producers during a
marketing year. Each producer is
allotted a share of the salable quantity
by applying the allotment percentage to
the producer’s allotment base for the
applicable class of spearmint oil.

The Committee’s recommended
Scotch and Native spearmint oil salable
quantities and allotment percentages of
1,344,858 pounds and 65 percent, and
1,432,189 pounds and 61 percent,
respectively, are based on the goal of
establishing and maintaining market
stability. The Committee anticipates that
this goal will be achieved by matching
the available supply of each class of
Spearmint oil to the estimated demand
of such, thus avoiding extreme
fluctuations in inventories and prices.

The salable quantities are not
expected to cause a shortage of
spearmint oil supplies. Any
unanticipated or additional market
demand for spearmint oil which may
develop during the marketing year
could be satisfied by an intra-seasonal
increase in the salable quantity. The
order makes the provision for intra-
seasonal increases to allow the
Committee the flexibility to respond
quickly to changing market conditions.
In addition, producers who produce
more than their annual allotments
during the 2013-2014 marketing year
may transfer such excess spearmint oil
to producers who have produced less
than their annual allotment, or, up until
November 1, 2013, place it into the
reserve pool to be released in the future
in accordance with market needs.

This regulation is similar to
regulations issued in prior seasons. The
average allotment percentage for the five
most recent marketing years for Scotch
spearmint oil is 38.8 percent, while the
average allotment percentage for the
same five-year period for Native
spearmint oil is 52.2 percent. Costs to
producers and handlers resulting from
this rule are expected to be offset by the
benefits derived from a stable market
and improved returns. In conjunction
with the issuance of this final rule,
USDA has reviewed the Committee’s
marketing policy statement for the
2013-2014 marketing year. The
Committee’s marketing policy
statement, a requirement whenever the
Committee recommends volume
regulation, fully meets the intent of
§985.50 of the order.

During its discussion of potential
2013-2014 salable quantities and
allotment percentages, the Committee

considered: (1) The estimated quantity
of salable oil of each class held by
producers and handlers; (2) the
estimated demand for each class of oil;
(3) the prospective production of each
class of oil; (4) the total of allotment
bases of each class of oil for the current
marketing year and the estimated total
of allotment bases of each class for the
ensuing marketing year; (5) the quantity
of reserve oil, by class, in storage; (6)
producer prices of oil, including prices
for each class of oil; and (7) general
market conditions for each class of oil,
including whether the estimated season
average price to producers is likely to
exceed parity. Conformity with USDA’s
“Guidelines for Fruit, Vegetable, and
Specialty Crop Marketing Orders” has
also been reviewed and confirmed.

The salable quantities and allotment
percentages established by this final
rule allow the anticipated market needs
to be fulfilled. In determining
anticipated market needs, the
Committee considered historical sales,
as well as changes and trends in
production and demand. This rule also
provides producers with information on
the amount of spearmint oil that should
be produced for the 2013-2014 season
in order to meet anticipated market
demand.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are eight spearmint oil handlers
subject to regulation under the order,
and approximately 36 producers of
Scotch spearmint oil and approximately
91 producers of Native spearmint oil in
the production area. Small agricultural
service firms are defined by the Small
Business Administration (SBA) (13 CFR
121.201) as those having annual receipts
of less than $7,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$750,000.

Based on the SBA’s definition of
small entities, the Committee estimates
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that two of the eight handlers regulated
by the order could be considered small
entities. Most of the handlers are large
corporations involved in the
international trading of essential oils
and the products of essential oils. In
addition, the Committee estimates that
19 of the 36 Scotch spearmint oil
producers and 29 of the 91 Native
spearmint oil producers could be
classified as small entities under the
SBA definition. Thus, a majority of
handlers and producers of Far West
spearmint oil may not be classified as
small entities.

The Far West spearmint oil industry
is characterized by producers whose
farming operations generally involve
more than one commodity, and whose
income from farming operations is not
exclusively dependent on the
production of spearmint oil. A typical
spearmint oil-producing operation has
enough acreage for rotation such that
the total acreage required to produce the
crop is about one-third spearmint and
two-thirds rotational crops. Thus, the
typical spearmint oil producer has to
have considerably more acreage than is
planted to spearmint during any given
season. Crop rotation is an essential
cultural practice in the production of
spearmint oil for purposes of weed,
insect, and disease control. To remain
economically viable with the added
costs associated with spearmint oil
production, a majority of spearmint oil-
producing farms fall into the SBA
category of large businesses.

Small spearmint oil producers
generally are not as extensively
diversified as larger ones and as such
are more at risk from market
fluctuations. Such small producers
generally need to market their entire
annual allotment and do not have
income from other crops to cushion
seasons with poor spearmint oil returns.
Conversely, large diversified producers
have the potential to endure one or
more seasons of poor spearmint oil
markets because income from alternate
crops could support the operation for a
period of time. Being reasonably assured
of a stable price and market provides
small producing entities with the ability
to maintain proper cash flow and to
meet annual expenses. Thus, the market
and price stability provided by the order
potentially benefit small producers
more than such provisions benefit large
producers. Even though a majority of
handlers and producers of spearmint oil
may not be classified as small entities,
the volume control feature of this order
has small entity orientation.

This final rule establishes the quantity
of spearmint oil produced in the Far
West, by class, that handlers may

purchase from, or handle on behalf of,
producers during the 2013—-2014
marketing year. The Committee
recommended this action to help
maintain stability in the spearmint oil
market by matching supply to estimated
demand, thereby avoiding extreme
fluctuations in supplies and prices.
Establishing quantities that may be
purchased or handled during the
marketing year through volume
regulations allows producers to plan
their spearmint planting and harvesting
to meet expected market needs. The
provisions of §§985.50, 985.51, and
985.52 of the order authorize this rule.

Instability in the spearmint oil sub-
sector of the mint industry is much
more likely to originate on the supply
side than the demand side. Fluctuations
in yield and acreage planted from
season-to-season tend to be larger than
fluctuations in the amount purchased by
handlers. Notwithstanding the recent
global recession and the overall negative
impact on demand for consumer goods
that utilize spearmint oil, demand for
spearmint oil tends to change slowly
from year to year.

Demand for spearmint oil at the farm
level is derived from retail demand for
spearmint-flavored products such as
chewing gum, toothpaste, and
mouthwash. The manufacturers of these
products are by far the largest users of
spearmint oil. However, spearmint
flavoring is generally a very minor
component of the products in which it
is used, so changes in the raw product
price have virtually no impact on retail
prices for those goods.

Spearmint oil production tends to be
cyclical. Years of relatively high
production, with demand remaining
reasonably stable, have led to periods in
which large producer stocks of unsold
spearmint oil have depressed producer
prices for a number of years. Shortages
and high prices may follow in
subsequent years, as producers respond
to price signals by cutting back
production.

The significant variability of the
spearmint oil market is illustrated by
the fact that the coefficient of variation
(a standard measure of variability;
“CV”) of Far West spearmint oil grower
prices for the period 1980-2011 (when
the marketing order was in effect) is
0.19 compared to 0.34 for the decade
prior to the promulgation of the order
(1970-79) and 0.48 for the prior 20-year
period (1960-79). This provides an
indication of the price stabilizing
impact of the marketing order.

Production in the shortest marketing
year was about 48 percent of the 32-year
average (1.897 million pounds from
1980 through 2011) and the largest crop

was approximately 162 percent of the
32-year average. A key consequence is
that, in years of oversupply and low
prices, the season average producer
price of spearmint oil is below the
average cost of production (as measured
by the Washington State University
Cooperative Extension Service.)

The wide fluctuations in supply and
prices that result from this cycle, which
were even more pronounced before the
creation of the order, can create
liquidity problems for some producers.
The order was designed to reduce the
price impacts of the cyclical swings in
production. However, producers have
been less able to weather these cycles in
recent years because of the increase in
production costs. While prices have
been relatively steady, the cost of
production has increased to the extent
that plans to plant spearmint may be
postponed or changed indefinitely.
Producers are also enticed by the prices
of alternative crops and their lower cost
of production.

In an effort to stabilize prices, the
spearmint oil industry uses the volume
control mechanisms authorized under
the order. This authority allows the
Committee to recommend a salable
quantity and allotment percentage for
each class of oil for the upcoming
marketing year. The salable quantity for
each class of oil is the total volume of
oil that producers may sell during the
marketing year. The allotment
percentage for each class of spearmint
oil is derived by dividing the salable
quantity by the total allotment base.

Each producer is then issued an
annual allotment certificate, in pounds,
for the applicable class of oil, which is
calculated by multiplying the
producer’s allotment base by the
applicable allotment percentage. This is
the amount of oil of each applicable
class that the producer can sell.

By November 1 of each year, the
Committee identifies any oil that
individual producers have produced
above the volume specified on their
annual allotment certificates. This
excess oil is placed in a reserve pool
administered by the Committee.

There is a reserve pool for each class
of oil that may not be sold during the
current marketing year unless USDA
approves a Committee recommendation
to increase the salable quantity and
allotment percentage for a class of oil
and make a portion of the pool
available. However, limited quantities of
reserve oil are typically sold by one
producer to another producer to fill
deficiencies. A deficiency occurs when
on-farm production is less than a
producer’s allotment. In that case, a
producer’s own reserve oil can be sold
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to fill that deficiency. Excess production
(higher than the producer’s allotment)
can be sold to fill other producers’
deficiencies. All of these provisions
need to be exercised prior to November
1 of each year.

In any given year, the total available
supply of spearmint oil is composed of
current production plus carryover
stocks from the previous crop. The
Committee seeks to maintain market
stability by balancing supply and
demand, and to close the marketing year
with an appropriate level of carryout. If
the industry has production in excess of
the salable quantity, then the reserve
pool absorbs the surplus quantity of
spearmint oil, which goes unsold during
that year, unless the oil is needed for
unanticipated sales.

Under its provisions, the order may
attempt to stabilize prices by (1) limiting
supply and establishing reserves in high
production years, thus minimizing the
price-depressing effect that excess
producer stocks have on unsold
spearmint oil, and (2) ensuring that
stocks are available in short supply
years when prices would otherwise
increase dramatically. The reserve pool
stocks, which are increased in large
production years, are drawn down in
years where the crop is short.

An econometric model was used to
assess the impact that volume control
has on the prices producers receive for
their commodity. Without volume
control, spearmint oil markets would
likely be over-supplied. This could
result in low producer prices and a large
volume of oil stored and carried over to
the next crop year. The model estimates
how much lower producer prices would
likely be in the absence of volume
controls.

The Committee estimated trade
demand for the 2013-2014 marketing
year for both classes of oil at 2,625,000
pounds, and that the expected
combined salable carry-in on June 1,
2013, will be 59,981 pounds. This
results in a combined required salable
quantity of 2,565,019 pounds. With
volume control, sales by producers for
the 2013-2014 marketing year would be
limited to 2,777,047 pounds (the salable
quantity for both classes of spearmint
oil).

The allotment percentages, upon
which 2013-2014 producer allotments
are based, are 65 percent for Scotch and
61 percent for Native. Without volume
controls, producers would not be
limited to these allotment levels, and
could produce and sell additional
spearmint. The econometric model
estimated a $1.35 decline in the season
average producer price per pound (from
both classes of spearmint oil) resulting

from the higher quantities that would be
produced and marketed without volume
control. The surplus situation for the
spearmint oil market that would exist
without volume controls in 2013-2014
also would likely dampen prospects for
improved producer prices in future
years because of the buildup in stocks.

The use of volume controls allows the
industry to fully supply spearmint oil
markets while avoiding the negative
consequences of over-supplying these
markets. The use of volume controls is
believed to have little or no effect on
consumer prices of products containing
spearmint oil and will not result in
fewer retail sales of such products.

The Committee discussed alternatives
to the recommendations contained in
this rule for both classes of spearmint
oil. The Committee discussed and
rejected the idea of recommending that
there not be any volume regulation for
both classes of spearmint oil because of
the severe price-depressing effects that
may occur without volume control.

After computing the initial 57.2
percent Scotch spearmint oil allotment
percentage, the Committee considered
various alternative levels of volume
control for Scotch spearmint oil. Given
the moderately improving marketing
conditions, there was consensus that the
Scotch spearmint oil allotment
percentage for 2013-2014 should be
more than the percentage established for
the 2012—-2013 marketing year (38
percent). After considerable discussion,
the eight-member committee, on a vote
of six members in favor and two
members opposed, determined that
1,344,858 pounds and 65 percent would
be the most effective Scotch spearmint
oil salable quantity and allotment
percentage, respectively, for the 2013—
2014 marketing year. The two dissenting
members felt that the salable quantity
and allotment percentage should be set
at an unidentified lower level.

The Committee was also able to reach
a consensus regarding the level of
volume control for Native spearmint oil.
After first determining the computed
allotment percentage at 58.8 percent, the
Committee, in a vote of six members in
favor and two members opposed,
recommended 1,432,189 pounds and 61
percent for the effective Native
spearmint oil salable quantity and
allotment percentage, respectively, for
the 2013-2014 marketing year. The two
dissenting members felt that the salable
quantity and allotment percentage
should be set at an unidentified lower
level.

As noted earlier, the Committee’s
recommendation to establish salable
quantities and allotment percentages for
both classes of spearmint oil was made

after careful consideration of all
available information, including: (1) The
estimated quantity of salable oil of each
class held by producers and handlers;
(2) the estimated demand for each class
of oil; (3) the prospective production of
each class of oil; (4) the total of
allotment bases of each class of oil for
the current marketing year and the
estimated total of allotment bases of
each class for the ensuing marketing
year; (5) the quantity of reserve oil, by
class, in storage; (6) producer prices of
oil, including prices for each class of oil;
and (7) general market conditions for
each class of oil, including whether the
estimated season average price to
producers is likely to exceed parity.
Based on its review, the Committee
determined that the salable quantity and
allotment percentage levels
recommended will achieve the
objectives sought.

Without any regulations in effect, the
Committee believes the industry could
return to the pronounced cyclical price
patterns that occurred prior to the order,
and that prices in 2013-2014 could
decline substantially below current
levels.

According to the Committee, the
established salable quantities and
allotment percentages are expected to
facilitate the goal of establishing orderly
marketing conditions for Far West
spearmint oil.

As previously stated, annual salable
quantities and allotment percentages
have been issued for both classes of
spearmint oil since the order’s
inception.

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0178, Generic
Vegetable and Specialty Crops. No
changes in those requirements as a
result of this action are necessary.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This final rule establishes the salable
quantities and allotment percentages of
Class 1 (Scotch) spearmint oil and Class
3 (Native) spearmint oil produced in the
Far West during the 2013-2014
marketing year. Accordingly, this final
rule will not impose any additional
reporting or recordkeeping requirements
on either small or large spearmint oil
producers or handlers. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.



Federal Register/Vol. 78, No. 103/ Wednesday, May 29, 2013/Rules and Regulations

32077

Furthermore, USDA has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

In addition, the Committee’s meeting
was widely publicized throughout the
spearmint oil industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the October 17,
2012, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on April 15, 2013 (78 FR
22202). A copy of the rule was provided
to Committee staff, who in turn made it
available to all Far West spearmint oil
producers, handlers, and interested
persons. Finally, the rule was made
available through the Internet by USDA
and the Office of the Federal Register. A
15-day comment period ending April
30, 2013, was provided to allow
interested persons to respond to the
proposal. No comments were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register (5
U.S.C. 553) because the 2013-2014
marketing year starts on June 1, 2013,
and handlers will need to begin
purchasing the spearmint oil allotted
under this rulemaking. Further,
handlers are aware of this rule, which
was recommended at a public meeting.
Finally, a 15-day comment period was
provided for in the proposed rule.

List of Subjects in 7 CFR Part 985

Marketing agreements, Oils and fats,
Reporting and recordkeeping
requirements, Spearmint oil.

For the reasons set forth in the
preamble, 7 CFR part 985 is amended as
follows:

PART 985—MARKETING ORDER
REGULATING THE HANDLING OF
SPEARMINT OIL PRODUCED IN THE
FAR WEST

m 1. The authority citation for 7 CFR
part 985 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Anew §985.232 is added to read
as follows:

Note: This section will not appear in the
Code of Federal Regulations.

§985.232 Salable quantities and allotment
percentages—2013-2014 marketing year.

The salable quantity and allotment
percentage for each class of spearmint
oil during the marketing year beginning
on June 1, 2013, shall be as follows:

(a) Class 1 (Scotch) oil—a salable
quantity of 1,344,858 pounds and an
allotment percentage of 65 percent.

(b) Class 3 (Native) oil—a salable
quantity of 1,432,189 pounds and an
allotment percentage of 61 percent.

Dated: May 21, 2013.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

[FR Doc. 2013-12657 Filed 5-28—13; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72

[NRC-2012-0308]

RIN 3150-AJ22

List of Approved Spent Fuel Storage
Casks: MAGNASTOR® System

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule; withdrawal.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is withdrawing a
direct final rule that would have revised
its spent fuel storage regulations to
include Amendment No. 3 to Certificate
of Compliance (CoC) No. 1031, NAC
International, Inc. (NAC) Modular
Advanced Generation Nuclear All-
purpose Storage (MAGNASTOR®)
System listing within the “List of
Approved Spent Fuel Storage Casks.”

The NRC is taking this action because it
has received a significant adverse
comment for the vendor of
MAGNASTOR® in response to a
companion proposed rule which was
concurrently published with the direct
final rule.

DATES: Effective May 29, 2013, the NRC
withdraws the direct final rule
published at 78 FR 16601 on March 18,
2013.

ADDRESSES: Please refer to Docket ID
NRC-2012-0308 when contacting the
NRC about the availability of
information for this action. You may
access information related to this action,
which the NRC possesses and is
publicly available, by any of the
following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2012-0308. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-492-3668;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
final rule.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents’” and
then select ““Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415—4737, or by
email to pdr.resource@nrc.gov.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Naiem S. Tanious, Office of Federal and
State Materials and Environmental
Programs, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone: 301-415-6103, email:
Naiem.Tanious@nrc.gov.

SUPPLEMENTARY INFORMATION: On March
18, 2013 (78 FR 16601), the NRC
published in the Federal Register a
direct final rule amending its
regulations in part 72 of Title 10 of the
Code of Federal Regulations (10 CFR) to
include Amendment No. 3 to CoC No.
1031, MAGNASTOR® System listing
within the “List of Approved Spent Fuel
Storage Casks.” The direct final rule was
to become effective on June 3, 2013. The
NRC also concurrently published a
companion proposed rule on March 18,
2013 (78 FR 16619).


http://www.ams.usda.gov/MarketingOrdersSmallBusinessGuide
http://www.ams.usda.gov/MarketingOrdersSmallBusinessGuide
http://www.nrc.gov/reading-rm/adams.html
http://www.nrc.gov/reading-rm/adams.html
http://www.regulations.gov
mailto:Carol.Gallagher@nrc.gov
mailto:Naiem.Tanious@nrc.gov
mailto:pdr.resource@nrc.gov
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In the March 18, 2013, proposed rule,
the NRC stated that if any significant
adverse comments were received, a
document that withdraws the direct
final rule would be published in the
Federal Register. As a result, the direct
final rule would not take effect.

The NRC received a significant
adverse comment on the proposed rule
that accompanied the direct final rule;
therefore, the NRC is withdrawing the
direct final rule. The comment was
submitted by NAC International on
April 17, 2013 (available at
www.regulations.gov by searching on
Docket ID NRC-2012-0308). NAC
International’s comment identified
several corrections to the information
used by the NRC to develop the
proposed Technical Specifications.
Specifically, the comment identified
revisions to Table B2—4, Bounding PWR
[Pressurized Water Reactor] Fuel
Assembly Loading Criteria—
Enrichment/Soluble Boron Limits, in
Appendix B, Approved Contents for the
MAGNASTOR® System, of the CoC.
This table provides bounding
pressurized water reactor fuel assembly
loading criteria, in terms of enrichment
limits. The comment also identified a
typographical error in Table B2—4 which
must be corrected in a revision to that
table. The NRC considers these
revisions to be a significant adverse
comment as defined in Section I,
Procedural Background, of the direct
final rule, because these revisions
require a change (other than editorial) to
the Technical Specifications.

As stated in the March 18, 2013,
proposed rule, the NRC will address the
comment in a subsequent final rule. The
NRC will not initiate a second comment
period on this action.

Dated at Rockville, Maryland, this 16th day
of May, 2013.

For the Nuclear Regulatory Commission.
R.W. Borchardt,

Executive Director for Operations.
[FR Doc. 201312742 Filed 5-28-13; 8:45 am|
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2013-0406; Special
Conditions No. 25-493-SC]

Special Conditions: Gulfstream Model
G280 Airplane, Enhanced Flight Vision
System (EFVS) With Head-Up Display
(HUD)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Gulfstream model G280
series airplanes. These airplanes, as
modified by Gulfstream Aerospace
Corporation, will have an advanced,
enhanced-flight-vision system (EFVS).
The EFVS is a novel or unusual design
feature which consists of a head-up
display (HUD) system modified to
display forward-looking infrared (FLIR)
imagery. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is May 22, 2013. We
must receive your comments by June 28,
2013.

ADDRESSES: Send comments identified
by docket number FAA-2013-0406
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington,
DC, 20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between 8
a.m. and 5 p.m., Monday through
Friday, except federal holidays.

o Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information
the commenter provides. Using the
search function of the docket Web site,

anyone can find and read the electronic
form of all comments received into any
FAA docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477—
19478), as well asat http://
DocketsInfo.dot.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except federal holidays.
FOR FURTHER INFORMATION CONTACT: Dale
Dunford, FAA, Transport Standards
Staff, ANM—111, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98055—4056;
telephone (425) 227-2239 fax (425) 227—
1320; email: dale.dunford@faa.gov.

SUPPLEMENTARY INFORMATION: The FAA
has determined that the substance of
these special conditions has been
subject to the public-comment process
in several prior instances with no
substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data. We ask that you send
us two copies of written comments.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning these special conditions.
You can inspect the docket before and
after the comment closing date. If you
wish to review the docket in person, go
to the address in the ADDRESSES section
of this preamble between 7:30 a.m. and
4:00 p.m., Monday through Friday,
except Federal holidays.

We will consider all comments we
receive on or before the closing date for
comments. We will consider comments
filed late if it is possible to do so
without incurring expense or delay. We
may change these special conditions
based on the comments we receive.


http://DocketsInfo.dot.gov/
http://DocketsInfo.dot.gov/
http://www.regulations.gov/
http://www.regulations.gov/
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If you want us to acknowledge receipt
of your comments on this proposal,
include with your comments a self-
addressed, stamped postcard on which
you have written the docket number.
We will stamp the date on the postcard
and mail it back to you.

Background

Note: The term “‘enhanced vision
system” (EVS) in this document refers
to a system comprised of a head-up
display, imaging sensor(s), and avionics
interfaces that display the sensor
imagery on the HUD, and which overlay
that imagery with alpha-numeric and
symbolic flight information. However,
the term has also been commonly used
in reference to systems that displayed
the sensor imagery, with or without
other flight information, on a head-
down display. For clarity, the FAA
created the term “enhanced flight vision
system” (EFVS) to refer to certain EVS
systems that meet the requirements of
the new operational rules—in
particular, the requirement for a HUD
and specified flight information—and
which can be used to determine
“enhanced flight vision.” An EFVS can
be considered a subset of a system
otherwise labeled EVS.

On October 21, 2010, Gulfstream
Aerospace Corporation applied to the
FAA, via a G280 STC project, for
approval of the installation of an
Enhanced Flight Vision System (EFVS)
with a head up display (HUD). The
EFVS is also capable of displaying
forward-looking infrared (FLIR)
imagery. The original type certificate for
the G280 airplanes is A61NM, revision
3, November 5, 2012.

The Gulfstream Model G280 is a two-
crew-member transport business jet
with a maximum ramp weight of 39,750
lbs and is certified for up to 19
passengers.

The electronic infrared image
displayed between the pilot and the
forward windshield represents a novel
or unusual design feature in the context
of 14 CFR 25.773. Section 25.773 was
not written in anticipation of such
technology. The electronic image has
the potential to enhance the pilot’s
awareness of the terrain, hazards, and
airport features. At the same time, the
image may partially obscure the pilot’s
direct outside compartment view.
Therefore, the FAA needs adequate
safety standards to evaluate the EFVS to
determine that the imagery provides the
intended visual enhancements without
undue interference with the pilot’s
outside compartment view. The FAA
intent is that the pilot will be able to use
a combination of the information seen
in the image, and the natural view of the

outside scene seen through the image, as
safely and effectively as a pilot
compartment view without an EVS
image, that is compliant with § 25.773.

Although the FAA has determined
that the existing regulations are not
adequate for certification of EFVSs, it
believes that EFVSs could be certified
through application of appropriate
safety criteria. Therefore, the FAA has
determined that special conditions
should be issued for certification of
EFVS to provide a level of safety
equivalent to that provided by the
standard in § 25.773.

On January 9, 2004, the FAA
published revisions to operational rules
in 14 CFR parts 1, 91, 121, 125, and 135
to allow aircraft to operate below certain
altitudes during a straight-in instrument
approach while using an EFVS to meet
visibility requirements.

Prior to this rule change, the FAA
issued Special Conditions No. 25—-180—
SC, which applied to an EVS installed
on Gulfstream Model G-V airplanes.
Those special conditions addressed the
requirements for the pilot compartment
view and limited the scope of the
intended functions permissible under
the operational rules at the time. The
intended function of the EVS imagery
was to aid the pilot during the
approach, and allow the pilot to detect
and identify the visual references for the
intended runway down to 100 feet
above the touchdown zone. However,
the EVS imagery alone was not to be
used as a means to satisfy visibility
requirements below 100 feet.

The 2004 operational rule change
expands the permissible application of
certain EVSs that are certified to meet
the new EFVS standards. This rule will
allow the use of an EFVS for operation
below the minimum descent altitude or
decision height to meet new visibility
requirements of § 91.175(1). The purpose
of these special conditions is not only
to address the issue of the “pilot
compartment view,” as was done by
Special Conditions No. 25-180-SC, but
also to define the scope of intended
function consistent with § 91.175(1) and
(m).

Type Certification Basis

Under the provisions of 14 CFR
21.101, Gulfstream must show that the
Model G280, as modified, complies with
the regulations in the U.S. type-
certification basis established for those
airplanes. The U.S. type-certification
basis for the airplanes is established in
accordance with §21.21 and 21.17, and
the type certification application date.
The U.S. type-certification basis for
these airplane models is listed in Type
Certificate Data Sheet No. A16NM,

revision 3, November 5, 2012, which
covers all variants of the Model G280
airplanes.

In addition, the certification basis
includes certain special conditions and
exemptions that are not relevant to these
special conditions. Also, if the
regulations incorporated by reference do
not provide adequate standards with
respect to the change, the applicant
must comply with certain regulations in
effect on the date of application for the
change.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25 as amended) do not contain
adequate or appropriate safety standards
for the Gulfstream Model G280
airplanes, modified by the applicant,
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate, to incorporate the
same novel or unusual design feature,
the special conditions would also apply
to the other model.

Special conditions, as defined in
§11.19, are issued in accordance with
§ 11.38 and become part of the type-
certification basis in accordance with
§21.101.

Novel or Unusual Design Features

The G280 airplanes will incorporate
an EFVS, which is a novel or unusual
design feature. The EFVS is a novel or
unusual design feature because it
projects a video image derived from a
FLIR camera through the HUD. The
EFVS image is projected in the center of
the “pilot compartment view,” which is
governed by § 25.773. The image is
displayed with HUD symbology and
overlays the forward outside view.
Therefore, § 25.773 does not contain
appropriate safety standards for the
EFVS display.

Operationally, during an instrument
approach, the EFVS image is intended
to enhance the pilot’s ability to detect
and identify “visual references for the
intended runway” (see § 91.175(1)(3)) to
continue the approach below decision
height or minimum descent altitude.
Depending on atmospheric conditions
and the strength of infrared energy
emitted and/or reflected from the scene,
the pilot can see these visual references
in the image better than he or she can
see them through the window without
EFVS.

Scene contrast detected by infrared
sensors can be much different from that
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detected by natural pilot vision. On a
dark night, thermal differences of
objects which are not detectable by the
naked eye are easily detected by many
imaging infrared systems. On the other
hand, contrasting colors in visual
wavelengths may be distinguished by
the naked eye but not by an imaging
infrared system. Where thermal contrast
in the scene is sufficiently detectable,
the pilot can recognize shapes and
patterns of certain visual references in
the infrared image. However, depending
on conditions, those shapes and
patterns in the infrared image can
appear significantly different than they
would with normal vision. Considering
these factors, the EFVS image needs to
be evaluated to determine that it can be
accurately interpreted by the pilot.

The EFVS image may improve the
pilot’s ability to detect and identify
items of interest. However, the EFVS
needs to be evaluated to determine that
the imagery allows the pilot to perform
the normal flight-crew duties and
adequately see outside the window
through the image, consistent with the
safety intent of § 25.773(a)(2).

Compared to a HUD displaying the
EFVS image and symbology, a HUD that
only displays stroke-written symbols is
easier to see through. Stroke symbology
illuminates a small fraction of the total
display area of the HUD, leaving much
of that area free of reflected light that
could interfere with the pilot’s view out
the window through the display.
However, unlike stroke symbology, the
video image illuminates most of the
total display area of the HUD
(approximately 30 degrees horizontally
and 25 degrees vertically) which is a
significant fraction of the pilot
compartment view. The pilot cannot see
around the larger illuminated portions
of the video image, but must see the
outside scene through it.

Unlike the pilot’s external view, the
EFVS image is a monochrome, two-
dimensional display. Many, but not all,
of the depth cues found in the natural
view are also found in the image. The
quality of the EFVS image and the level
of EFVS infrared-sensor performance
could depend significantly on
conditions of the atmospheric and
external light sources. The pilot needs
adequate control of sensor gain and
image brightness, which can
significantly affect image quality and
transparency (i.e., the ability to see the
outside view through the image).
Certain system characteristics could
create distracting and confusing display
artifacts. Finally, because this is a
sensor-based system intended to
provide a conformal perspective
corresponding with the outside scene,

the system must be able to ensure
accurate alignment. Therefore, safety
standards are needed for each of the
following factors:

e An acceptable degree of image
transparency;

¢ Image alignment;

e Lack of significant distortion; and

o The potential for pilot confusion or
misleading information.

Section 25.773, Pilot compartment
view, specifies that “Each pilot
compartment must be free of glare and
reflection that could interfere with the
normal duties of the minimum flight
crew. . .” In issuing § 25.773, the FAA
did not anticipate the development of
the EFVS and does not consider that
§ 25.773 adequately addresses the
specific issues related to such a system.
Therefore, the FAA has determined that
special conditions are needed to address
the specific issues particular to the
installation and use of an EFVS.

Discussion

The EFVS is intended to present an
enhanced view during the landing
approach. This enhanced view would
help the pilot see and recognize external
visual references, as required by
§91.175(1), and to visually monitor the
integrity of the approach, as described
in FAA Order 6750.24D (“Instrument
Landing System and Ancillary
Electronic Component Configuration
and Performance Requirements,” dated
March 1, 2000).

Based on this approved functionality,
users would seek to obtain operational
approval to conduct approaches—
including approaches to Type I
runways—in visibility conditions much
lower than those for conventional
Category 1.

The purpose of these special
conditions is to ensure that the EFVS to
be installed can perform the following
functions:

e Present an enhanced view that aids
the pilot during the approach.

e Provide enhanced flight visibility to
the pilot that is no less than the
visibility prescribed in the standard
instrument-approach procedure.

¢ Display an image that the pilot can
use to detect and identify the “visual
references for the intended runway”’
required by 14 CFR 91.175(1)(3), to
continue the approach with vertical
guidance to 100 feet height above the
touchdown-zone elevation.

Depending on the atmospheric
conditions and the particular visual
references that happen to be distinctly
visible and detectable in the EFVS
image, these functions would support
its use by the pilot to visually monitor
the integrity of the approach path.

Compliance with these special
conditions does not affect the
applicability of any of the requirements
of the operating regulations (i.e., 14 CFR
parts 91, 121, and 135). Furthermore,
use of the EFVS does not change the
approach minima prescribed in the
standard instrument approach
procedure being used; published
minima still apply.

The FAA certification of this EFVS is
limited as follows:

1. The infrared-based EFVS image
will not be certified as a means to satisfy
the requirements for descent below 100
feet height above touchdown.

2. The EFVS may be used as a
supplemental device to enhance the
pilot’s situational awareness during any
phase of flight or operation in which its
safe use has been established.

3. An EFVS image may provide an
enhanced image of the scene that may
compensate for any reduction in the
clear outside view of the visual field
framed by the HUD combiner. The pilot
must be able to use this combination of
information seen in the image and the
natural view of the outside scene, seen
through the image, as safely and
effectively as the pilot would use a pilot
compartment view without an EVS
image that is compliant with § 25.773.
This is the fundamental objective of the
special conditions.

The FAA will also apply additional
certification criteria, not as special
conditions, for compliance with related
regulatory requirements, such as
§§25.1301 and 25.1309. These
additional criteria address certain image
characteristics, installation,
demonstration, and system safety.

Image-characteristics criteria include
the following:

e Resolution,

e Luminance,

Luminance uniformity,
Low-level luminance,
Contrast variation,
Display quality,

¢ Display dynamics (e.g., jitter,
flicker, update rate, and lag), and

¢ Brightness controls.

Installation criteria address visibility
and access to EFVS controls, and
integration of EFVS in the cockpit.

The EFVS demonstration criteria
address the flight and environmental
conditions that need to be covered.

The FAA also intends to apply
certification criteria relevant to high-
intensity radiated fields (HIRF) and
lightning protection.

Applicability
As discussed above, these special

conditions are applicable to Gulfstream
Model G280 airplanes. Should
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Gulfstream apply at a later date for a
supplemental type certificate to modify
any other model included on Type
Certificate No. A16NM to incorporate
the same novel or unusual design
feature, the special conditions would
apply to that model as well.

Conclusion

This action affects only certain novel
or unusual design features on
Gulfstream Model G280 airplanes. It is
not a rule of general applicability and it
affects only the applicant who applied
to the FAA for approval of these features
on the airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type-
certification basis for Gulfstream Model
G280 airplanes modified by Gulfstream
Aerospace Corporation.

1. The EFVS imagery on the HUD
must not degrade the safety of flight or
interfere with the effective use of
outside visual references for required
pilot tasks during any phase of flight in
which it is to be used.

2. To avoid unacceptable interference
with the safe and effective use of the
pilot-compartment view, the EFVS
device must meet the following
requirements:

a. EFVS design must minimize
unacceptable display characteristics or
artifacts (e.g. noise, “burlap” overlay,
running water droplets) that obscure the
desired image of the scene, impair the
pilot’s ability to detect and identify
visual references, mask flight hazards,
distract the pilot, or otherwise degrade
task performance or safety.

b. Control of EFVS display brightness
must be sufficiently effective, in
dynamically changing background
(ambient) lighting conditions, to prevent
full or partial blooming of the display
that would distract the pilot, impair the
pilot’s ability to detect and identify
visual references, mask flight hazards,
or otherwise degrade task performance
or safety. If automatic control for image
brightness is not provided, it must be
shown that a single manual setting is
satisfactory for the range of lighting
conditions encountered during a time-
critical, high-workload phase of flight

(e.g., low-visibility instrument
approach).

c. A readily accessible control must be
provided that permits the pilot to
immediately deactivate and reactivate
display of the EFVS image on demand
without removing the pilot’s hands from
the primary flight controls (yoke or
equivalent) or thrust control.

d. The EFVS image on the HUD must
not impair the pilot’s use of guidance
information, or degrade the presentation
and pilot awareness of essential flight
information displayed on the HUD, such
as alerts, airspeed, attitude, altitude and
direction, approach guidance, wind
shear guidance, TCAS resolution
advisories, and unusual-attitude
reCOVery cues.

e. The EFVS image and the HUD
symbols, which are spatially referenced
to the pitch scale, outside view, and
image, must be scaled and aligned (i.e.,
conformal) to the external scene and,
when considered singly or in
combination, must not be misleading,
cause pilot confusion, or increase
workload. Some airplane attitudes or
cross-wind conditions may cause
certain symbols, such as the zero-pitch
line or flight-path vector, to reach field-
of-view limits such that they cannot be
positioned conformably with the image
and external scene. In such cases, these
symbols may be displayed, but with an
altered appearance which makes the
pilot aware that they are no longer
displayed conformably (for example,
“ghosting”).

f. A HUD system used to display
EFVS images must, if previously
certified, continue to meet all of the
requirements of the original approval.

3. The safety and performance of the
pilot tasks associated with the use of the
pilot-compartment view must not be
degraded by the display of the EFVS
image. Pilot tasks that must not be
degraded by the EFVS image include:

a. Detection, accurate identification,
and maneuvering, as necessary, to avoid
traffic, terrain, obstacles, and other
hazards of flight.

b. Accurate identification and
utilization of visual references required
for every task relevant to the phase of
flight.

4. Appropriate limitations must be
stated in the Operating Limitations
section of the Airplane Flight Manual to
prohibit the use of the EFVS for
functions for which EFVS has not been
found to be acceptable.

Issued in Renton, Washington, on May 22,
2013.

Jeff Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2013-12605 Filed 5-28—13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0456; Directorate
Identifier 2013-CE-011-AD; Amendment
39-17462; AD 2013-11-02]

RIN 2120-AA64

Airworthiness Directives; Aircraft
Industries a.s. Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Aircraft
Industries a.s. Model L—420 airplanes.
This AD results from mandatory
continuing airworthiness information
(MCAI) issued by the aviation authority
of another country to identify and
correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as in-flight engine
flame out occurred at take-off with
water injection after reduction of engine
power. We are issuing this AD to require
actions to address the unsafe condition
on these products.

DATES: This AD is effective June 18,
2013.

We must receive comments on this
AD by July 15, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

You may review copies of the
referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
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For information on the availability of
this material at the FAA, call (816) 329—
4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329—-4090; email:
doug.rudolph@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No. 2013—
0097, dated April 24, 2013 (referred to
after this as ‘““‘the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

Currently, the automatic switching off of
the water injection system as installed on L—
410 and L—420 aeroplanes stops the water
injection into the engines during engine
power reduction when throttle control levers
pass the position corresponding to 88—92%
of gas generator speed.

During a recent event, in-flight engine
flame out occurred at take-off with water
injection after reduction of engine power.

This condition, if not corrected, could lead
to further events of uncommanded in-flight
engine shut-down or power loss, possibly
resulting in forced landing, with consequent
damage to the aeroplane and injury to
occupants.

Prompted by this occurrence, a procedure
has been developed, instructing the flight
crew to switch off the water injection system,
prior to engine power reduction, to prevent
any possible engine flame out.

For the reasons described above, this AD
requires an amendment of the Aircraft Flight
Manual (AFM) by implementation of a
procedure to manually switch off the water
injection system, prior to any engine power
reduction.

FAA’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of

Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because there are no airplanes
currently on the U.S. registry and thus,
does not have any impact upon the
public. Therefore, we find that notice
and opportunity for prior public
comment are unnecessary and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA—-2013-0456;
Directorate Identifier 2013—CE-011—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will affect 0
products of U.S. registry. We also
estimate that it will take about 1 work-
hour per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $0, or $0 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle [,

section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:
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2013-11-02 Aircraft Industries a.s.:
Amendment 39-17462; Docket No.
FAA-2013-0456; Directorate Identifier
2013—-CE-011-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective June 18, 2013.

(b) Affected ADs
None.
(c) Applicability
This AD applies to Aircraft Industries a.s.

Model L—420 airplanes, all serial numbers,
certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 82: Water Injection.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as in-flight
engine flame out occurred at take-off with
water injection after reduction of engine
power. We are issuing this AD to correct this

WATER INJECTION CIrGUIt DIEAKLET ...cuvviviiieiiiiiieiiieiiieiiie ettt sttt ettt st e s sbe e sbaesabeesttesnbeesaneennes

TCL

WATER INJECTION/ON PUSH-DULIONL ..eouviiiiiiiiiiiiiiiicieiieecnceee e

Before throttling back power:
WATER INJECTION/OFF push-button

IF IT

condition, which, if not corrected, could lead
to further events of uncommanded in-flight
engine shut-down or power loss, possibly
resulting in forced landing, with consequent
damage to the airplane and injury to
occupants.

(f) Actions and Compliance

Unless already done, within 30 days after
June 18, 2013 (the effective date of this AD),
amend the applicable airplane flight manual
(AFM) by inserting a copy of Appendix 1 of
this AD, opposite the appropriate AFM page
on which the water injection procedure is
described.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4059; fax: (816) 329—
4090; email: doug.rudolph@faa.gov. Before
using any approved AMOC on any airplane

WARNING

to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2013-0097, dated
April 24, 2013, for related information.

Appendix 1 to AD 2013-11-02
AIRPLANE FLIGHT MANUAL (AFM)

PROCEDURE TO CONTROL WATER
INJECTION SYSTEM for Aircraft
Industries a.s. Model L-420 Airplanes

Appendix 1—AFM procedure

Procedure to Control Water Injection
System

ON
To=min. 60%

Push and hold till amber
WATER INJECTION signal
comes on (on the front

control panel)

Push and check amber
WATER INJECTION signal
extinguishes

IS NECESSARY TO CHANGE TAKE-OFF RATING WITH

WATER INJECTION TO LOWER RATING, WATER INJECTION
MUST BE STOPPED PRIOR ENGINE POWER DECREASE
OTHERWISE ENGINE FLAME OUT CAN OCCUR.

ITT RISES WHEN WATER
ITT AFTER WATER

THEREFORE

CAUTION

INJECTION
MONITOR

IS TERMINATED.

INJECTION

TERMINATION AND THROTTLE BACK THE ENGINES AS
REQUIRED TO AVOID EXCEEDING THE MAXIMUM PERMISSIBLE

LIMIT OF ITT.

NOTE

If water injection pump was set to appropriate degree according to
graph in AFM and corresponding amount of water was filled in into
water injection tank, the water injection will not last longer than the
permissible time for take-off rating using. After exhaustion of the
water supply the injection system pressure drops, the injection pump
is shut down automatically, and the WATER INJECTION signal on
the CWD goes out.
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Issued in Kansas Gity, Missouri, on May
20, 2013.

Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2013-12517 Filed 5-28-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2012-0371; Airspace
Docket No. 12-ANM-11]

Modification of Class D and Class E
Airspace; Pueblo, CO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class D
airspace and Class E airspace areas at
Pueblo Memorial Airport, Pueblo, CO,
to accommodate aircraft using VHF
Omni-Directional Radio Range/Distance
Measuring Equipment (VOR/DME)
standard instrument approach
procedures at Pueblo Memorial Airport.
This improves the safety and
management of Instrument Flight Rules
(IFR) operations at the airport.
Adjustments to the geographic
coordinates of the airport also are made.
DATES: Effective date, 0901 UTC, August
22, 2013. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On February 21, 2013, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to modify controlled airspace at Pueblo,
CO (78 FR 11996). Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received.

Class D and Class E airspace
designations are published in
paragraphs 5000, 6002, 6004 and 6005,
respectively, of FAA Order 7400.9W
dated August 8, 2012, and effective
September 15, 2012, which is
incorporated by reference in 14 CFR

71.1. The Class D and Class E airspace
designations listed in this document
will be published subsequently in that
Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying Class D airspace, Class E
airspace designated as surface area,
Class E airspace designated as an
extension to Class D surface area, and
Class E airspace extending upward from
700 feet above the surface, at Pueblo,
CO, to accommodate IFR aircraft using
VOR/DME standard instrument
approach procedures at the airport. The
geographic coordinates of the airport for
the Class D and Class E airspace areas
are updated to coincide with the FAA’s
aeronautical database. This action is
necessary for the safety and
management of IFR operations.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a ‘“‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified this rule, when promulgated,
does not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies
controlled airspace at Pueblo Memorial
Airport, Pueblo, CO.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental

Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E. O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012 is
amended as follows:

Paragraph 5000 Class D airspace.

* * * * *

ANM CO D Pueblo, CO [Modified]

Pueblo Memorial Airport, CO
(Lat. 38°17°21” N., long. 104°29'47” W.)

That airspace extending upward from the
surface to and including 7,200 feet MSL
within a 5.6-mile radius of the Pueblo
Memorial Airport. This Class D airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6002 Class E airspace designated
as surface areas.
* * * * *

ANM CO E2 Pueblo, CO [Modified]

Pueblo Memorial Airport, CO

(Lat. 38°17°21” N., long. 104°29'47” W.)

Within a 5.6-mile radius of the Pueblo
Memorial Airport. This Class E airspace area
is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Paragraph 6004 Class E airspace areas
designated as an extension to a Class D
surface area.

* * * * *
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ANM CO E4 Pueblo, CO [Modified]

Pueblo Memorial Airport, CO

(Lat. 38°17°21” N., long. 104°29'47” W.)

That airspace extending upward from the
surface within 1.8 miles each side of the
Pueblo Memorial Airport 269° bearing
extending from the 5.6-mile radius of the
airport to 7 miles west of the airport, and
within 3.5 miles each side of the Pueblo
Memorial Airport 080° bearing extending
from the 5.6-mile radius of the airport to 11.4
miles east of the airport. This Class E
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Airport/Facility Directory.

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM CO E5 Pueblo, CO [Modified]

Pueblo Memorial Airport, CO

(Lat. 38°17°21” N.,, long. 104°29°47” W.)

That airspace extending upward from 700
feet above the surface within 21.8-mile radius
of the Pueblo Memorial Airport, and within
the 28.8-mile radius of Pueblo Memorial
Airport clockwise between the 070° and 133°
bearing of the airport; that airspace extending
upward from 1,200 feet above the surface
within a 60-mile radius of Pueblo Memorial
Airport.

Issued in Seattle, Washington, on May 15,
2013.
Clark Desing,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2013-12621 Filed 5-28-13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2012-0852; Airspace
Docket No. 12-AWP-5]

Amendment of Class E Airspace;
Eureka, NV

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Eureka Airport, Eureka, NV,
to accommodate aircraft using Area
Navigation (RNAV) Global Positioning
System (GPS) standard instrument
approach procedures at the airport. This
improves the safety and management of
Instrument Flight Rules (IFR) operations
at the airport.

DATES: Effective date, 0901 UTC, August
22, 2013. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,

subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA 98057;
telephone (425) 203—4537.

SUPPLEMENTARY INFORMATION:
History

On December 21, 2012, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to modify controlled airspace at Eureka,
NV (77 FR 75594). Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. The FAA’s
Terminal Products Group reassessed the
proposal and on March 19, 2013, the
FAA published in the Federal Register
a supplemental notice of proposed
rulemaking (SNPRM) to modify the
airspace 1,200 feet above the surface
southeast of the Eureka Airport, Eureka,
NV (78 FR 16821). Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received. This
action modifies the airspace 1,200 feet
above the surface by increasing the
airspace area southeast of the Eureka
Airport, Eureka, NV, to accommodate
aircraft using the RNAV (GPS) standard
instrument approach procedures at
Eureka Airport.

Class E airspace designations are
published in paragraph 6005, of FAA
Order 7400.9W dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
modifying Class E airspace extending
upward from 700/1,200 feet above the
surface, at Eureka Airport, to
accommodate IFR aircraft executing
RNAV (GPS) standard instrument
approach procedures at the airport.
Additional controlled airspace
extending upward from 1,200 feet above
the surface is established to the
northeast to contain the MINES (RNAV)
ONE departure, and to the southeast for
IFR operations. This action is necessary
for the safety and management of IFR
operations.

The FAA has determined this
regulation only involves an established

body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified this rule, when promulgated,
does not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it modifies
controlled airspace at Eureka Airport,
Eureka, NV.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012 is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWP NV E5 Eureka, NV [Modified]

Eureka Airport, NV

(Lat. 39°36"14” N., long. 116°00"13” W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of the Eureka Airport; and within 1.5
miles either side of the 011° bearing of the
airport extending from the 6.6-mile radius to
10 miles north of Eureka airport; that
airspace extending upward from 1,200 feet
above the surface within an area bounded by
lat. 40°35’00” N., long. 115°57°00” W.; to lat.
40°32°00” N., long. 115°32’00” W.; to lat.
40°11'24” N., long. 115°19°00” W.; to lat.
40°00°00” N., long. 115°48’00” W.; to lat.
39°31°00” N., long. 115°49°00” W.; to lat.
39°37°00” N., long. 115°32°00” W.; to lat.
40°01’00” N., long. 115°15°00” W.; to lat.
39°58’00” N., long. 115°04’00” W.; to lat.
39°37°00” N., long. 114°53’00” W.; to lat.
39°08’00” N., long. 115°10°00” W.; to lat.
39°06°00” N., long. 115°57°00” W.; to lat.
39°22’00” N., long. 116°14’00” W.; to lat.
39°43'00” N., long. 116°08’00” W.; to lat.
40°08’00” N., long. 116°02’00” W., thence to
the point of beginning.

Issued in Seattle, Washington, on May 15,
2013.
Clark Desing,

Manager, Operations Support Group, Western
Service Center.

[FR Doc. 2013-12624 Filed 5-28-13; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2013-0147; Airspace
Docket No. 13—AWP-1]

Establishment of Class E Airspace;
Tuba City, AZ

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at the Tuba City VHF Omni-
Directional Radio Range Tactical Air
Navigational Aid (VORTAC), Tuba City,

AZ, to facilitate vectoring of Instrument
Flight Rules (IFR) aircraft under control
of Denver, Albuquerque and Salt Lake
City Air Route Traffic Control Centers
(ARTCCs). This improves the safety and
management of IFR operations in the
vicinity of the VORTAC.

DATES: Effective date, 0901 UTC, August
22, 2013. The Director of the Federal
Register approves this incorporation by
reference action under 1 CFR part 51,
subject to the annual revision of FAA
Order 7400.9 and publication of
conforming amendments.

FOR FURTHER INFORMATION CONTACT:
Eldon Taylor, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 1601
Lind Avenue SW., Renton, WA, 98057;
telephone (425) 203—4537.
SUPPLEMENTARY INFORMATION:

History

On March 19, 2013, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to amend controlled airspace at Tuba
City, AZ (78 FR 16823). Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.

Class E airspace designations are
published in paragraph 6006, of FAA
Order 7400.9W dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in that Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
establishing Class E en route domestic
airspace extending upward from 1,200
feet above the surface, at the Tuba City
VORTAG, Tuba City, AZ. This action
aids in containing aircraft while in IFR
conditions under control of Denver,
Albuquerque and Salt Lake City
ARTCCGCs by vectoring aircraft from en
route airspace to terminal areas.

The FAA has determined this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic

procedures and air navigation, it is
certified this rule, when promulgated,
does not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. The FAA’s
authority to issue rules regarding
aviation safety is found in Title 49 of the
U.S. Code. Subtitle 1, Section 106
discusses the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority. This
rulemaking is promulgated under the
authority described in Subtitle VII, Part
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it establishes
controlled airspace at Tuba City, AZ.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012 is
amended as follows:
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Paragraph 6006 En Route Domestic
Airspace Areas.
* * * * *

ANM AZ E6 Tuba City, AZ [New]

Tuba City VORTAC, AZ
(Lat. 36°07°17” N., long. 111°16'11” W.)
That airspace extending upward from
1,200 feet above the surface within an area

bounded by lat. 39°37°44” N., long.

111°07’28” W.; to lat.
110°01"33” W.; to lat.
109°28’14” W.; to lat.
109°02731” W.; to lat.
109°03’18” W.; to lat.
108°53729” W.; to lat.
108°54’40” W.; to lat.
109°18738” W.; to lat.
109°35’55” W.; to lat.
109°38’16” W.; to lat.
108°55’03” W.; to lat.
108°55’03” W.; to lat.
108°47’12” W.; to lat.
108°22’51” W.; to lat.
107°40°25” W.; to lat.
107°25’27” W.; to lat.
110°03’48” W.; to lat.
111°55’46” W.; to lat.
112°00°00” W.; to lat.
111°50’30” W.; to lat.
111°30°15” W.; to lat.
111°36”30” W.; to lat.
111°52’45” W.; to lat.
112°03’30” W.; to lat.
112°24’51” W.; to lat.
111°24’19” W.; to lat.
110°38’05” W.; to lat.

39°26’10” N., long.
38°36'14” N., long.
38°3557” N., long.
38°2830” N., long.
38°04’06” N., long.
37°48’47” N., long.
37°3712” N., long.
37°36’54” N., long.
37°04’41” N., long.
36°57'10” N., long.
36°36732” N., long.
36°20’35” N., long.
36°0515” N., long.
36°14’38” N., long.
35°3930” N., long.
35°11°08” N., long.
35°16’08” N., long.
35°24’00” N., long.
35°46’00” N., long.
36°25’15” N., long.
36°44’00” N., long.
37°24’45” N., long.
37°30°00” N., long.
37°50’39” N., long.
38°10'56” N., long.
38°28’51” N., long.
39°03’55” N., long.

110°37°49” W.; thence to the point of

beginning.

Issued in Seattle, Washington, on May 15,

2013.
Clark Desing,

Manager, Operations Support Group, Western

Service Center.

[FR Doc. 2013-12623 Filed 5-28-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97

[Docket No. 30901; Amdt. No. 3536]

Standard Instrument Approach

Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;

Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,

suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure

Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new

or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective May 29,
2013. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 29,
2013.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169; or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs are available
online free of charge. Visit nfdc.faa.gov
to register. Additionally, individual
SIAP and Takeoff Minimums and ODP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420) Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This rule
amends Title 14, Code of Federal

Regulations, part 97 (14 CFR part 97) by
amending the referenced SIAPs. The
complete regulatory description of each
SIAP is listed on the appropriate FAA
Form 8260, as modified by the National
Flight Data Center (FDC)/Permanent
Notice to Airmen (P-NOTAM), and is
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of Title 14 of
the Code of Federal Regulations.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAP
and the corresponding effective dates.
This amendment also identifies the
airport and its location, the procedure
and the amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP as amended in the
transmittal. For safety and timeliness of
change considerations, this amendment
incorporates only specific changes
contained for each SIAP as modified by
FDC/P-NOTAMs.

The SIAPs, as modified by FDC P-
NOTAM, and contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these changes to
SIAPs, the TERPS criteria were applied
only to specific conditions existing at
the affected airports. All SIAP
amendments in this rule have been
previously issued by the FAA in a FDC
NOTAM as an emergency action of
immediate flight safety relating directly
to published aeronautical charts. The
circumstances which created the need
for all these SIAP amendments requires
making them effective in less than 30
days.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, I find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. For the same reason, the
FAA certifies that this amendment will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on May 10,
2013.

John M. Allen,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, part 97, 14
CFR part 97, is amended by amending
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

§§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

m 2. Part 97 is amended to read as
follows:

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME, MLS, MLS/DME, MLS/RNAV;
§97.31 RADAR SIAPs; §97.33 RNAV
SIAPs; and § 97.35 COPTER SIAPs,
Identified as follows:

EFFECTIVE UPON PUBLICATION

AIRAC Date State City Airport FDC No. FDC Date Subject

6/27/13 ......... AK ........ Shishmaref ............ Shishmaref ........cccoveeeieeenns 3/4997 4/26/13 | NDB Rwy 23, Amdt 1.

6/27/13 ......... AK ........ Shishmaref ............ Shishmaref .......cccceeevecvvveeen.n. 3/4998 4/26/13 | NDB Rwy 5, Amdt 1.

6/27/13 ......... MT ........ Helena Rgnl ....cccoeieiiiennne 3/5234 4/26/13 | NDB D, Amdt 3.

6/27/113 ......... MT ........ Baker Muni 3/5271 4/26/13 | NDB Rwy 13, Orig-A.

6/27/13 ......... MT ........ Baker Muni 3/5272 4/26/13 | NDB Rwy 31, Orig-A.

6/27113 ......... AK ........ Minchumina 3/5426 4/26/13 | NDB Rwy 3, Amdt 3.

6/27/13 ......... AK ........ Aniak ..o 3/5822 4/26/13 | ILS/DME Rwy 10, Amdt 7C.

6/27113 ......... AK ........ ANiaK v 3/5823 4/26/13 | LOC/DME Rwy 10, Amdt 3C.

6/27/13 ......... AK ........ AniaK e 3/5824 4/26/13 | NDB/DME Rwy 28, Amdt 3.

6/27113 ......... AR ........ Bill and Hillary Clinton Na- 3/6324 4/26/13 | ILS OR LOC Rwy 22R, ILS Rwy
tional/Adams Field. 22R (CAT 1), ILS Rwy 22R

(CAT Ill), Amdt 2B.

[FR Doc. 2013—-12315 Filed 5-28-13; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30900; Amdt. No. 3535]

Standard Instrument Approach
Procedures, and Takeoff Minimums
and Obstacle Departure Procedures;
Miscellaneous Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule establishes, amends,
suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and associated Takeoff
Minimums and Obstacle Departure
Procedures for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace

System, such as the commissioning of
new navigational facilities, adding new
obstacles, or changing air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective May 29,
2013. The compliance date for each
SIAP, associated Takeoff Minimums,
and ODP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 29,
2013.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169; or

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal register/
code of federal regulations/
ibr locations.html.

Availability—All SIAPs and Takeoff
Minimums and ODPs are available
online free of charge. Visit http://
www.nfdc.faa.gov to register.
Additionally, individual SIAP and
Takeoff Minimums and ODP copies may
be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.


http://www.nfdc.faa.gov
http://www.nfdc.faa.gov
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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FOR FURTHER INFORMATION CONTACT:
Richard A. Dunham III, Flight Procedure
Standards Branch (AFS—420), Flight
Technologies and Programs Divisions,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125)
Telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This rule
amends Title 14 of the Code of Federal
Regulations, Part 97 (14 CFR part 97), by
establishing, amending, suspending, or
revoking SIAPS, Takeoff Minimums
and/or ODPS. The complete regulators
description of each SIAP and its
associated Takeoff Minimums or ODP
for an identified airport is listed on FAA
form documents which are incorporated
by reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are FAA Forms 8260-3, 82604,
8260-5, 8260—15A, and 8260—15B when
required by an entry on 8260—-15A.

The large number of SIAPs, Takeoff
Minimums and ODPs, in addition to
their complex nature and the need for
a special format make publication in the
Federal Register expensive and
impractical. Furthermore, airmen do not
use the regulatory text of the SIAPs,
Takeoff Minimums or ODPs, but instead
refer to their depiction on charts printed
by publishers of aeronautical materials.
The advantages of incorporation by
reference are realized and publication of
the complete description of each SIAP,
Takeoff Minimums and ODP listed on
FAA forms is unnecessary. This
amendment provides the affected CFR
sections and specifies the types of SIAPs
and the effective dates of the associated
Takeoff Minimums and ODPs. This
amendment also identifies the airport
and its location, the procedure, and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP, Takeoff Minimums and
ODP as contained in the transmittal.
Some SIAP and Takeoff Minimums and
textual ODP amendments may have
been issued previously by the FAA in a
Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP and
Takeoff Minimums and ODP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPS and Takeoff

Minimums and ODPS, an effective date
at least 30 days after publication is
provided.

Further, the SIAPs and Takeoff
Minimums and ODPS contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPS and
Takeoff Minimums and ODPs, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs, Takeoff Minimums and
ODPs, and safety in air commerce, I find
that notice and public procedures before
adopting these SIAPS, Takeoff
Minimums and ODPs are impracticable
and contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC, on May 10,
2013.

John M. Allen
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, Title 14,
Code of Federal Regulations, part 97 (14
CFR part 97) is amended by
establishing, amending, suspending, or
revoking Standard Instrument Approach
Procedures and/or Takeoff Minimums
and/or Obstacle Departure Procedures
effective at 0902 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 27 JUNE 2013

Deadhorse, AK, Deadhorse, LOC/DME BC
RWY 23, Amdt 11, CANCELED

Huntsville, AR, Huntsville Muni, RNAV
(GPS) RWY 12, Orig

Huntsville, AR, Huntsville Muni, RNAV
(GPS) RWY 30, Orig

Huntsville, AR, Huntsville Muni, Takeoff
Minimums and Obstacle DP, Orig

Huntsville, AR, Huntsville Muni, VOR/DME
RWY 12, Amdt 2

Springdale, AR, Springdale Muni, RNAV
(GPS) RWY 18, Amdt 1C

Springdale, AR, Springdale Muni, RNAV
(GPS) RWY 36, Amdt 1B

Colorado Springs, CO, City Of Colorado
Springs Muni, Takeoff Minimums and
Obstacle DP, Amdt 11

Pueblo, CO, Pueblo Memorial, GPS RWY 17,
Orig-C, CANCELED

Pueblo, CO, Pueblo Memorial, GPS RWY 35,
Orig-B, CANCELED

Pueblo, CO, Pueblo Memorial, ILS OR LOC/
DME RWY 8L, Amdt 23, CANCELED

Pueblo, CO, Pueblo Memorial, ILS OR LOC/
DME RWY 8R, Orig

Pueblo, CO, Pueblo Memorial, ILS OR LOC/
DME RWY 26L, Orig

Pueblo, CO, Pueblo Memorial, ILS OR LOC/
DME RWY 26R, Amdt 14, CANCELED

Pueblo, CO, Pueblo Memorial, RNAV (GPS)
RWY 8L, Orig-A, CANCELED

Pueblo, CO, Pueblo Memorial, RNAV (GPS)
RWY 8R, Orig

Pueblo, CO, Pueblo Memorial, RNAV (GPS)
RWY 17, Orig

Pueblo, CO, Pueblo Memorial, RNAV (GPS)
RWY 26L, Orig

Pueblo, CO, Pueblo Memorial, RNAV (GPS)
RWY 26R, Amdt 1B, CANCELED

Pueblo, CO, Pueblo Memorial, RNAV (GPS)
RWY 35, Orig

Pueblo, CO, Pueblo Memorial, Takeoff
Minimums and Obstacle DP, Amdt 6

Pueblo, CO, Pueblo Memorial, VOR/DME
RWY 26L, Orig

Pueblo, CO, Pueblo Memorial, VOR/DME
RWY 26R, Amdt 28, CANCELED

Atlanta, GA, Hartsfield—Jackson Atlanta Intl,
ILS PRM RWY 8L, ILS PRM RWY 8L (SA
CAT I), ILS PRM RWY 8L (CAT II), ILS
PRM RWY 8L (CAT III) (SIMULTANEQOUS
CLOSE PARALLEL), Amdt 1A

Atlanta, GA, Hartsfield—Jackson Atlanta Intl,
ILS PRM RWY 8R (SIMULTANEOUS
CLOSE PARALLEL), Amdt 1A

Atlanta, GA, Hartsfield—Jackson Atlanta Intl,
ILS PRM RWY 9L (SIMULTANEOUS
CLOSE PARALLEL), Amdt 1A

Atlanta, GA, Hartsfield—Jackson Atlanta Intl,
ILS PRM RWY 9R, ILS PRM RWY 9R (SA
CAT I), ILS PRM RWY 9R (CAT II), ILS
PRM RWY 9R (CAT III) (SIMULTANEQOUS
CLOSE PARALLEL), Amdt 1A
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Atlanta, GA, Hartsfield—Jackson Atlanta Intl,
ILS PRM RWY 10, ILS PRM RWY 10 (SA
CAT I), ILS PRM RWY 10 (CAT II), ILS
PRM RWY 10 (CAT III) (SIMULTANEOUS
CLOSE PARALLEL), Amdt 3A

Atlanta, GA, Hartsfield—Jackson Atlanta Intl,
ILS PRM RWY 26L (SIMULTANEOUS
CLOSE PARALLEL), Amdt 1A

Atlanta, GA, Hartsfield—Jackson Atlanta Intl,
ILS PRM RWY 26R, ILS PRM RWY 26R
(SA CAT I), ILS PRM RWY 26R (SA CAT
II) (SIMULTANEOUS CLOSE PARALLEL),
Amdt 2A

Atlanta, GA, Hartsfield—Jackson Atlanta Intl,
ILS PRM RWY 27L, ILS PRM RWY 27L (SA
CAT I), ILS PRM RWY 27L (CAT II),
(SIMULTANEOUS CLOSE PARALLEL),
Amdt 2A

Atlanta, GA, Hartsfield—Jackson Atlanta Intl,
ILS PRM RWY 27R (SIMULTANEOUS
CLOSE PARALLEL), Amdt 1A

Atlanta, GA, Hartsfield—Jackson Atlanta Intl,
ILS PRM RWY 28, ILS PRM RWY 28 (SA
CAT I), ILS PRM RWY 28 (CAT II)
(SIMULTANEOUS CLOSE PARALLEL),
Amdt 3A

Sandersville, GA, Kaolin Field, VOR/DME—
A, Amdt 6, CANCELED

Cairo, IL, Cairo Rgnl, NDB RWY 14, Amdt 2

Cairo, IL, Cairo Rgnl, RNAV (GPS) RWY 32,
Orig

Cairo, IL, Cairo Rgnl, Takeoff Minimums and
Obstacle DP, Amdt 1

Canton, IL, Ingersoll, NDB OR GPS RWY 36,
Amdt 2B, CANCELED

Chicago, IL, Chicago O’Hare Intl, RNAV
(GPS) RWY 9R, Amdt 3A

Fort Wayne, IN, Fort Wayne Intl, ILS OR LOC
RWY 32, Amdt 30

Fort Wayne, IN, Fort Wayne Intl, LOC BC
RWY 14, Amdt 15

Hill City, KS, Hill City Muni, RNAV (GPS)
RWY 18, Amdt 1

Hill City, KS, Hill City Muni, RNAV (GPS)
RWY 36, Amdt 1

Hill City, KS, Hill City Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

Bedford, MA, Laurence G Hanscom Fld,
Takeoff Minimums and Obstacle DP, Amdt
6

South Haven, MI, South Haven Area Rgnl,
Takeoff Minimums and Obstacle DP, Amdt
4

Crookston, MN, Crookston Muni Kirkwood
Fld, VOR/DME RWY 13, Orig

Morris, MN, Morris Muni—Charlie Schmidt
Fld, RNAV (GPS) RWY 14, Amdt 1

Morris, MN, Morris Muni—Charlie Schmidt
Fld, RNAV (GPS) RWY 32, Amdt 1

St Louis, MO, Spirit of St Louis, Takeoff
Minimums and Obstacle DP, Amdt 2

Starkville, MS, George M Bryan, RNAV (GPS)
RWY 36, Amdt 3A

Dillon, MT, Dillon, RNAV (GPS) RWY 17,
Orig

Dillon, MT, Dillon, Takeoff Minimums and
Obstacle DP, Amdt 3

Dillon, MT, Dillon, VOR-A, Amdt 8

Dillon, MT, Dillon, VOR/DME-B, Amdt 2

Asheville, NC, Asheville Rgnl, Takeoff
Minimums and Obstacle DP, Amdt 9

Carrington, ND, Carrington Muni, GPS RWY
31, Orig, CANCELED

Carrington, ND, Carrington Muni, RNAV
(GPS) RWY 31, Orig

Carrington, ND, Carrington Muni, Takeoff
Minimums and Obstacle DP, Orig

Rolla, ND, Rolla Muni, GPS RWY 32, Orig-
A, CANCELED

Rolla, ND, Rolla Muni, RNAV (GPS) RWY 32,
Orig

Syracuse, NY, Syracuse Hancock Intl, RNAV
(GPS) Z RWY 10, Amdt 2A

Syracuse, NY, Syracuse Hancock Intl, RNAV
(GPS) Z RWY 28, Amdt 2A

Syracuse, NY, Syracuse Hancock Intl, RNAV
(RNP) Y RWY 10, Orig

Syracuse, NY, Syracuse Hancock Intl, RNAV
(RNP) Y RWY 28, Orig

Redmond, OR, Roberts Field, ILS OR LOC/
DME RWY 22, Amdt 3

Aguadilla, PR, Rafael Hernandez, RNAV
(GPS) RWY 26, Orig

Aguadilla, PR, Rafael Hernandez, VOR/DME
OR TACAN RWY 26, Orig

Charleston, SC, Charleston AFB/Intl, RNAV
(GPS) Y RWY 3, Amdt 2A

Charleston, SC, Charleston AFB/Intl, RNAV
(GPS) Y RWY 21, Amdt 2A

Charleston, SC, Charleston AFB/Intl, RNAV
(RNP) Z RWY 3, Orig-A

Charleston, SC, Charleston AFB/Intl, RNAV
(RNP) Z RWY 15, Orig-A

Charleston, SC, Charleston AFB/Intl, RNAV
(RNP) Z RWY 21, Orig-A

Big Spring, TX, Big Spring Mc Mahon-
Wrinkle, RNAV (GPS) RWY 6, Orig

Big Spring, TX, Big Spring Mc Mahon-
Wrinkle, RNAV (GPS) RWY 24, Orig

Salt Lake City, UT, Salt Lake City Intl, ILS
OR LOC RWY 34L, ILS RWY 34L (SA CAT
1), ILS RWY 34L (CAT II), ILS RWY 34L
(CAT III), Amdt 3

Salt Lake City, UT, Salt Lake City Intl, ILS
OR LOC RWY 34R, ILS RWY 34R (SA CAT
1), ILS RWY 34R (CAT II), ILS RWY 34R
(CAT III), Amdt 4

Salt Lake City, UT, Salt Lake City Intl, RNAV
(GPS) RWY 34L, Amdt 1

Salt Lake City, UT, Salt Lake City Intl, RNAV
(GPS) RWY 34R, Amdt 1

Pasco, WA, Tri-Cities, Takeoff Minimums
and Obstacle DP, Amdt 7

Wilbur, WA, Wilbur, RNAV (GPS)-A, Orig

Effective 25 JULY 2013

Santa Rosa, CA, Charles M. Schulz—Sonoma
County, RNAV (GPS) RWY 14, Amdt 1B

Cleveland, OH, Cleveland-Hopkins Intl, ILS
OR LOC RWY 6L, ILS RWY 6L (CAT II),
ILS RWY 6L (CAT III), Amdt 2D

[FR Doc. 2013-12318 Filed 5-28—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 341

[Docket No. RM12-15-000; Order No. 780]
Filing, Indexing, and Service
Requirements for Oil Pipelines

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is amending its

regulations under the Interstate
Commerce Act to update its regulations
governing the form, composition and
filing of rates and charges by interstate
oil pipelines for transportation in
interstate commerce. This final rule is a
part of the Commission’s ongoing effort
to review its filing and reporting
requirements and reduce unnecessary
burdens by eliminating the collection of
data that are not necessary to the
performance of the Commission’s
regulatory responsibilities.

DATES: This rule will become effective
June 28, 2013.

FOR FURTHER INFORMATION CONTACT:

Aaron Kahn (Technical Issues), 888
First Street NE., Washington, DC
20426, (202) 502—-8339,
aaron.kahn@ferc.gov.

Michelle A. Davis (Legal Issues), 888
First Street NE., Washington, DC
20426, (202) 502—-8687,
michelle.davis2@ferc.gov.

143 FERC q 61,137

Before Commissioners: Jon Wellinghoff,
Chairman; Philip D. Moeller, John R.
Norris, Cheryl A. LaFleur, and Tony Clark.

Final Rule
(Issued May 16, 2013)

I. Introduction

1. The Federal Energy Regulatory
Commission (Commission or FERC) is
amending part 341 of its regulations to
rewrite, remove, and update its
regulations governing the form,
composition and filing of rates and
charges by interstate oil pipelines for
transportation in interstate commerce.?
These modifications are part of the
Commission’s ongoing effort to review
its filing and reporting requirements and
reduce unnecessary burdens by
eliminating the collection of data that
are not necessary to the performance of
the Commission’s regulatory
responsibilities.

II. Background

2. Section 6 of the Interstate
Commerce Act (ICA) requires each
interstate oil pipeline to file rates, fares,
and charges for transportation on its
system, and also to file copies of
contracts with other common carriers
for such traffic. Similarly, section 20 of
the ICA requires annual or special
reports from carriers subject to the ICA
collected by the Commission.2 These
requirements are reflected in 18 CFR

118 CFR Part 341 (2012).
2 See 49 U.S.C. app. 6 and 20 (1988).
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Parts 341 and 357 of the Commission’s
regulations.3

3.In 2008, the Commission adopted
Order No. 714, which required that all
tariffs and tariff revisions and rate
change applications for oil pipelines
and other Commission-regulated entities
be filed electronically according to a set
of standards developed in conjunction
with the North American Energy
Standards Board.* Consequently, since
April 1, 2010, all tariff filings with the
Commission are made electronically.5

4. On October 12, 2012, consistent
with the Commission’s goal to
streamline its procedures to eliminate
unnecessary regulatory obligations, the
Commission proposed modifying Part
341 of its regulations.®

III. NOPR Comments

5. Airlines for America (A4A),” the
National Propane Gas Association
(NPGA),® Valero Marketing and Supply
Company (Valero), and the Association
of Oil Pipelines (AOPL)® filed
comments in response to the
Commission’s NOPR. AOPL filed reply
comments. AOPL’s reply comments will
not be specifically addressed below
because they relate to issues raised by
other commenters that are beyond the
scope of this proceeding.

6. All the commenters generally
support the proposed rulemaking and
the Commission’s efforts to eliminate
unnecessary oil pipeline filings and to
update the service and posting
requirements. AOPL, NPGA and Valero
agree with the proposals to streamline
the processing of rate and other filings.
NPGA believes the changes will help
improve communications between
pipelines and shippers and other
interested parties.

7. Nonetheless, several commenters
seek clarification on various proposed
regulations. Others seek to expand the
scope of the proceeding to include

3 See also 18 CFR parts 341 and 357 (2012)
(implementing the filing and reporting
requirements of sections 6 and 20 of the ICA).

4 Electronic Tariff Filings, Order No. 714, FERC
Stats. & Regs. 4 31,276 (2008).

51d. P 104.

6 Filing, Indexing, and Service Requirements,
Notice of Proposed Rulemaking, 77 FR 65513 (Oct.
29, 2012), FERC Stats. & Regs. ] 32,694 (2012) FERC
Stats. & Regs. 9 32,694 (2012) (NOPR).

7 A4A is an airline trade association whose
members account for more than 90 percent of the
passenger and cargo traffic carried by U.S. airlines.

8NPGA is a trade association of the U.S. propane
industry with a membership of about 3,000
companies, including 38 affiliated state and
regional associations representing members in all
50 states.

9 AOPL is a trade association that represents the
interests of common carrier oil pipelines. AOPL’s
members transport almost 85 percent of the crude
oil and refined petroleum products shipped through
pipelines in the U.S.

changes outside the scope of the
proposed rulemaking. The comments
are addressed below.

IV. Discussion
A. Posting Requirements

1. Eliminating Paper Posting
a. NOPR

8. On October 12, 2012, consistent
with the Commission’s goal to
streamline its procedures to eliminate
unnecessary regulatory obligations, the
Commission proposed eliminating the
paper posting requirements of sections
341.0(a)(7), 341.3(c), and 341.7 of its
regulations.10

9. The Commission proposed revising
section 341.0(a)(7) to eliminate the
requirement that oil pipelines make
their tariffs “available . . . for public
inspection . . . at the carrier’s principal
office and other offices of the carrier
where business is conducted. . . .”
Instead, consistent with the
requirements for public utilities and
interstate natural gas pipelines, the
Commission proposed mandating that
each oil pipeline post its currently
effective, pending and suspended tariffs
on its public Web site(s).1* The
Commission also proposed revising
section 341.7 of its regulations to
eliminate the requirement that
“[c]oncurrences must be maintained at
carriers’ offices” in paper form. In
conjunction with these changes, the
Commission proposed updating section
341.3 of its regulations by removing
subsection 341.3(c), which references
“loose-leaf tariffs,” as loose-leaf tariffs
would no longer exist under the
proposal. The Commission concluded
that its proposals would reduce the
burden on interstate oil pipelines while
increasing the ease of accessing oil
pipeline tariffs for shippers, the public,
and possibly the oil pipelines
themselves.

b. Comments

10. As noted, the Commission
proposed to modify section 341.0(a)(7)
to require each oil pipeline to
electronically post its currently
effective, pending and suspended tariffs
on their public Web sites and eliminate
references to making the tariffs available

10 Section 341.0(a)(7) provides that pipelines
must post their tariffs by making them available at
offices of the carrier, or on the Internet. Section
341.3(c) lays out the requirements for “loose-leaf
tariffs,” i.e., paper tariffs. Section 341.7 provides
that pipelines must maintain their concurrences at
their offices.

11 The terms of “effective,” “pending,” and
“suspended” are those used by Order No. 714 and
eTariff, and for this document. The equivalent
terms in 18 CFR 341.0(b)(4) (2012) are ‘“‘current,”
“proposed,” and ‘“‘suspended,” respectively.

at the carrier’s place of business. The
electronic posting proposal elicited the
most comments with commenters
suggesting modifications and additional
changes.

11. AOPL recommended two
modifications. First, AOPL requests the
Commission eliminate the requirement
to post pending or proposed tariffs on a
public Web site.12 AOPL argues that
posting pending tariffs is unnecessary
because oil pipelines should exclusively
post current tariffs since shippers can
access information on pending tariffs
through eTariff or eLibrary. AOPL also
complains that public utilities and
interstate natural gas pipelines are not
obligated to post pending or proposed
tariffs.13

12. AOPL then requests the
Commission eliminate the proposed
requirement to post suspended tariff
filings unless the suspended filing is
subject to the maximum seven-month
suspension period under the ICA. AOPL
rationalizes that suspended tariff filings
will be served on all interested parties
in accordance with section 341.2(a) of
the Commission’s regulations and that
posting suspended tariffs may cause
confusion because tariffs are often only
suspended for a nominal period.14

13. AOPL also asks for 30 days from
the date the Commission issues an order
approving or suspending a tariff for an
oil pipeline to post an update of that
tariff record on its public Web site.
AOPL contends 30 days are necessary
for an oil pipeline to coordinate with
information technology staff to post a
tariff, but would still allow entities to
access the tariff in a timely manner.

c¢. Commission Decision

14. The Commission adopts, with a
minor modification, the NOPR proposal
to modify section 341.0(a)(7) to require
each oil pipeline to electronically post
its currently effective, pending and
suspended tariffs on its public Web sites
and eliminate references to making the
tariffs available at the carrier’s place of
business. While the Commission will
retain the requirement to post all
currently effective, pending and
suspended tariffs, as discussed below
section 341.0(a)(7) will not require an
oil pipeline to post tariffs that are
suspended for a nominal period.

15. The Commission rejects AOPL’s
request to strike the word “proposed”
from revised section 341.0(a)(7). The
Commission does not adopt AOPL’s
suggestion to eliminate the requirement
to post pending or suspended tariff

12 AOPL Comments at 3.
131d. at 4.
14]d. (citing 18 CFR 431.2(a)).
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records because oil pipelines already
have an obligation to post effective,
pending and suspended tariffs under the
Commission’s current regulations.1® The
changes adopted in this final rule are
not intended to modify this existing
substantive requirement. Rather, they
were intended to reduce the burden on
interstate oil pipelines of compliance
with Commission regulations while
increasing the ease of accessing oil
pipeline tariffs for shippers, the public,
and possibly the oil pipelines
themselves.

16. Although proposed tariff changes
are available through eLibrary or the
Commission’ eTariff Public Viewer,16
the Commission notes that proposed
tariffs are not substitutes for the actual
tariffs in effect and applicable to
shippers on a given day. Thus, an oil
pipeline must post the currently
effective tariff and shippers should be
able to view such posting as well as any
proposed or suspended tariffs going into
effect. This final rule does not change
this requirement. Additionally, although
proposed tariffs are available through
eLibrary or eTarriff, shippers and other
interested parties inexperienced with
accessing information from the
Commission’s Web site will benefit from
oil pipelines posting tariffs on their
public Web sites.

17. The Commission agrees with
AQPL, as a practical matter, that it
could be cumbersome and
uninformative to post tariff records that
are suspended for only a nominal period
because minimally suspended tariffs
could move from a pending status to a
suspended status to an effective status
on the same date. Accordingly, the
Commission will eliminate the posting
requirements for tariffs suspended for
only a nominal period. However, the
Commission notes oil pipelines are still
required by section 341.0(b)(4) to
identify any tariff records that remain in
a suspended status. To the extent that
AQPL is arguing for not posting tariff
records that are suspended for periods
longer than a minimal period, the
Commission does not agree with such a
proposed change.

18. The Commission notes that a
notation of “suspended” designation is
one of many ways an oil pipeline could
denote a suspended tariff record. The
Commission is not mandating any
specific way to mark the status of
effective, pending or suspended tariff
records as long as the method used is
reasonably clear.

1518 CFR 341.0(b)(4) (2012).

16 The Commission’s eTariff Public Viewer may
be found via the following link: http://
etariff.ferc.gov/TariffList.aspx.

19. The Commission rejects AOPL’s
suggestion that oil pipelines be given 30
days from the date the Commission
issues an order approving or suspending
a tariff for an oil pipeline to post an
update of that tariff record on its public
Web site. Section 341.0(b)(4), which the
Commission does not propose to change
in this proceeding, does not provide any
timeline for when tariffs are to be
updated. Oil pipelines are required by
the ICA to post and keep open for public
inspection their tariffs for all
transportation services they provide.1”
Shippers should reasonably expect that,
when they view an oil pipeline’s tariff,
they will find the rates, terms and
conditions applicable to the
transportation service they are
interested in or for which they are
receiving transportation service. AOPL
did not identify any reason as to why
maintenance of an electronic tariff
cannot meet the timing standards
currently met for paper tariffs.

2. Service of Filings
a. NOPR

20. The Commission also proposed
revising section 341.2(a) of its
regulations to be more consistent with
section 385.2010 of its regulations by
eliminating an oil pipeline’s option to
“serve tariff publications and
justifications to each shipper and
subscriber” by paper.18 Section
385.2010(f)(2) currently provides that,
subject to certain limitations and
exceptions, “‘service of any document in
proceedings commenced on or after
March 21, 2005, must be made by
electronic means. . . .” 19 The
Commission’s proposed change will
create a uniform service requirement for
all Commission-regulated entities and
eliminate any ambiguity regarding the
Commission’s preferred mode of
service. Moreover, the Commission’s
proposal will reduce the burden on
interstate oil pipelines while increasing
the ease of tracking document filing
activity and potentially reducing
mailing and courier fees.

b. Comments

21. A4A asks the Commission to
specify the methods of service that will
be allowed under the amended section

1749 U.S.C. app. 6(1).

18 The Commission recognizes that the NOPR
could be read to indicate that only service by paper
is currently provided for in section 341.2(a). See
NOPR at P 7. However, section 341.2(a) of the
Commission’s regulations allowed for service either
electronically or by paper, so while existing section
341.2(a) provides for electronic or paper service, the
proposal was to remove the option of paper service
and require, consistent with Order No. 714,
exclusively electronic service.

1918 CFR 385.2010(f)(2) (2012).

341.2(a) of its regulations. A4A believes
that section 385.2010 is confusing as it
is focused on service in existing
proceedings. A4A suggests citing
section 385.2010(f) of the Commission’s
regulations instead of the more generic
section 385.2010. A4A also requests that
the Commission require carriers to serve
all filings or orders that affect rates,
terms, or conditions on shippers in
accordance with the requirements of
revised section 341.2(a).2°

22. AOPL supports referencing
section 385.2010(f)(2) in proposed
section 341.2(a).2* AOPL believes that
reference will help clarify the service
requirements for tariff filings to the
benefit of oil pipelines and shippers
alike.

¢. Commission Decision

23. The Commission adopts the NOPR
proposal to revise section 341.2(a) of its
regulations to require an oil pipeline to
serve tariff publications and
justifications to each shipper and
subscriber electronically. To do so, the
Commission will revise its regulations
to require that service ““shall be made in
accordance with the requirements of
[section] 385.2010" of the Commission’s
regulations.

24. Contrary to A4A’s assertion,
section 385.2010 of the Commission’s
regulations does not only relate to
existing proceedings. Rather section
385.2010 applies to both existing and
new proceedings, and rulemakings.
Section 385.2010 provides that service
is not limited to just those on the official
service list, but also includes any other
person ‘“‘required to be served under
Commission rule or order or under
law.”

25. The Commission declines to limit
the service reference to subsection
385.2010(f). Section 385.2010 addresses
additional service requirements that
may apply to an oil pipelines’ service
obligations. For these reasons, the
Commission rejects A4A’s and AOPL’s
recommendation to modify section
341.2(a) to reference 385.2010(f).

3. Index of Effective Tariffs
a. NOPR

26. As part of its efforts to eliminate
unnecessary filing requirements, the
Commission also proposed changing
section 341.9 of its regulations, which
specifies the information that an oil
pipeline’s tariff index must contain and
how it must be organized. Section
341.9(a) of the Commission’s regulations
provides that each Commission-
regulated “carrier must publish as a

20 A4A Comments at 4.
21 AOPL Comments at 6.
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separate tariff publication under its
FERC Tariff numbering system, a
complete index of all effective tariffs to
which it is a party . . ..” 22 Section
341.9(e) further provides that the “index
must be kept current by supplements
numbered consecutively” that may be
issued quarterly. At a minimum, the
index must be reissued every four
years.23

27. The Commission proposed to
eliminate the requirement that each oil
pipeline make a tariff filing setting forth
an index of all effective tariffs to which
it is a party and replace such
requirement with an obligation that
each oil pipeline post an index of its
tariffs on its public Web site(s).24 The
Commission also proposed simplifying
the information oil pipelines must
include by requiring that the index of
tariffs identify for each tariff: (1) the
product being shipped and (2) the origin
and destination points for that
product.2® The Commission further
proposed that each oil pipeline update
the online index of tariffs within ninety
(90) days of any change.26 The
Commission stated that its proposal
would eliminate the need of an oil
pipeline to make the quadrennial and
intermediate supplemental tariff
filings.2? The Commission also reasoned
the posting of the index of tariffs on an
oil pipeline’s public Web site would
provide shippers with more current
information as the index of tariffs would
be able to be updated more frequently
under the proposal. Importantly, the
Commission also concluded that this
proposal would simplify what is
required to be contained in the index of
tariffs while easing access to this
information for current shippers and
prospective shippers.28

28. Many oil pipelines only have one
or two tariffs on file with the
Commission. Therefore, the
Commission proposed to require only
oil pipelines with more than two tariffs
to maintain an index of tariffs on their
public Web sites.29 The Commission
estimated that the proposed changes to
the index of tariff requirements will
eliminate approximately twenty-two
unnecessary filings each year.30 These
changes will provide shippers and the
public with more timely information
and in a more useful manner while

2218 CFR 341.9(a)(2012).

2318 CFR 341.9(e) (2012).

24 NOPR, FERC Stats. & Regs. 9 32,694 at P 9.
25 [d.

26 [d.

27 Id. P 10.

28 ]d.

291d. P 11.

30[d.

reducing the burden of Commission
filings.

b. Comments

29. AOPL does not oppose the
proposed revisions to the index of
effective tariffs and finds them
reasonable.3 A4A and Valero propose
to revise section 341.9(a)(5) to identify
the specific origins and destination for
each product or products covered by the
tariff.32 They believe such information
will eliminate ambiguities regarding the
tariffs that cover multiple products with
multiple origins and destinations.

c. Commission Decision

30. The Commission adopts the NOPR
proposal, as modified by A4A and
Valero, to amend section 341.9 to
require only those oil pipelines with
more than two tariffs to maintain an
index of tariffs on their public Web
sites, simplify the information each oil
pipelines must include in its index of
tariffs and to eliminate the need of an
oil pipeline to make the quadrennial
and intermediate supplemental tariff
filings. The Commission finds that the
language suggested by A4A and Valero
revising the Commission’s proposal
regarding section 341.9(a)(5) is
reasonable and provides additional
clarity.

31. The Commission intends for the
Index of Tariffs to be a simple way for
interested parties to see what products
are carried under a tariff and their origin
and destination points. The language as
originally proposed left open the
possibility that products and points of
origin and delivery could be aggregated,
which was not the Commission’s intent.
Identifying the specific origins and
destination for each product or products
covered by the tariff makes the
Commission’s intent for the Index of
Tariffs clearer. Thus, the Commission
will include this provision in the
regulations adopted by this final rule.

B. Electronic Updates and Filing
Requirements

32. The Commission pointed out in
the NOPR that many of the tariff filing
and tariff maintenance requirements
currently set forth in Part 341 of the
Commission’s regulations are premised
on the maintenance of paper records.33
Since the implementation of Order No.
714, however, some oil pipeline tariff
filings are now obsolete. In light of these
changes, the Commission proposed
removing the filing requirements for

31 AOPL Comments at 6.
32 A4A Comments at 5 and Valero Comments at
2

33NOPR, FERC Stats. & Regs. 32,694 at P 12.

amendments to tariffs provided for
under section 341.4 of the Commission’s
regulations, including the amendment
and suspension requirements.

1. Tariff Supplements/Amended,
Canceled or Reissued Tariff Supplement
Data/Cancelling Tariffs

a. NOPR

33. Section 341.4(a)(1) of the
Commission’s regulations allows an oil
pipeline’s tariff to be supplemented
only once.34 In the NOPR, the
Commission concluded that this
provision is now outdated because it is
practical for oil pipelines to modify
electronic tariffs at any time.
Accordingly, the Commission proposed
to delete section 341.4(a)(1).

34. Section 341.4(a)(2) of the
Commission’s regulations sets forth the
requirements for maintenance of oil
pipeline tariffs that are amended,
canceled, or reissued.35 In Order No.
714, the Commission required oil
pipelines to maintain Record Version
Numbers for each tariff record.3¢ The
Commission noted that data is now
maintained electronically and the
provisions set forth in section
341.4(a)(2) are obsolete. Consequently,
the Commission proposed to delete
section 341.4(a)(2).37

35. The Commission also proposed to
consolidate the instructions for
cancellation of tariffs into section 341.5
of the Commission’s regulations.38
Section 341.4(b) of the Commission’s
regulations requires oil pipelines to file
supplements to an amendment to a tariff
“when tariffs are canceled without
reissue.” 39 Section 341.5 of the
Commission’s regulations also details
requirements in the event that an oil
pipeline’s tariff is canceled. Rather than
addressing cancelation in two separate
regulations, the Commission proposed
to consolidate and simplify the
requirements relating to oil pipeline
tariff cancelations into section 341.5 of
the Commission’s regulations by
detailing that if an oil pipeline tariff is
no longer offered, then the oil pipeline

3418 CFR 341.4(a)(1) (2012) (limiting
supplements to “one effective supplement per tariff,
except for cancellation, postponement, adoption,
correction, and suspension supplements.”).

3518 CFR 341.4(a)(2) (2012).

36 Record Version Number is the representation of
the version of the Tariff Record. See
Implementation Guide for Electronic Filing of Parts
35, 154, 284, 300 and 341 Tariff Filings
(Implementation Guide) located on the Commission
Web site.

37NOPR, FERC Stats. & Regs. 9 32,694 at P 14.

3818 CFR 341.5 (2012).

3918 CFR 341.4(b) (2012). See also 18 CFR
341.3(b)(10)(ii) (2012) (detailing tariff reissuance
requirements).
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must cancel such tariff within thirty
days of the termination of the tariff.

b. Comments

36. AOPL supports the proposed
revisions to Part 341 to reflect the
electronic tariff filing procedures that
have been implemented pursuant to
Order No. 714.4° A4A also supports the
proposed revision but asks the
Commission to “‘ensure that any of the
[0il] pipeline’s filings or supplements
and/or tariff cancellations, are serviced
in accordance with section 341.2(a).” 41

c. Commission Decision

37. The Commission adopts the
NOPR'’s proposals as to tariff
supplements, amended, canceled, or
reissued tariff supplement data, and
canceling tariffs. The Commission
declines to adopt A4A’s request because
the Commission’s service obligations
under proposed 341.2(a) and 385.2010
are self explanatory.

2. Suspension Supplements
a. NOPR

38. The Commission further proposed
to eliminate the filing requirements for
oil pipeline suspension supplements
required by section 341.4(f) of the
Commission’s regulations. Section
341.4(f) currently provides that a
“suspension supplement must be filed
for each suspended tariff or suspended
part of a tariff within 30 days of the
issuance of a suspension order.” 42
Section 341.4(f) additionally provides
that the suspension supplement must be
served on all subscribers.

39. The suspension supplement tariff
record filing was originally premised on
the maintenance of paper tariff records
and the service of such paper tariff
records, which is now obsolete because
of the electronic filing requirements of
Order No. 714.43 Accordingly, the
Commission proposed to eliminate the
current filing requirements of section
341.4(f) and to replace them with an
obligation for oil pipelines to serve
notice of Commission suspension orders
on individual oil pipeline subscriber
lists. The Commission concluded that
this would eliminate the tariff filing for
the suspension supplement, as well as
subsequent filings an oil pipeline must
make to remove a suspension
supplement. The Commission estimated
that this will eliminate approximately
twelve filings each year.

40 AOPL Comments at 4.

41]d.

4218 CFR 341.4(f) (2012).

43NOPR, FERC Stats. & Regs. q 32,694 atP 17.

b. Comments

40. AOPL supports the elimination of
suspension supplements, but asks the
Commission to “eliminate any
requirement” for oil pipelines “to serve
suspension orders on individual
subscriber lists after a transition
period. . . .”4* AOPL notes that
shippers may access suspension orders
through the Commission’s eLibrary and
the Commission does not require any
other Commission-jurisdictional entities
to serve a Commission order on their
subscriber lists.*5

41. Valero, on the other hand,
requests that oil pipelines be required to
post suspension supplements on their
public Web sites in addition to serving
the Commission suspension orders on
those included on a subscriber list.46

c. Commission Decision

42. The Commission adopts the NOPR
proposal to eliminate the filing
requirements for oil pipeline suspension
supplements required by section
341.4(f) of the Commission’s
regulations, but declines to adopt the
proposal to require oil pipelines to serve
notice of Commission suspension orders
on individual oil pipeline subscriber
lists. However, the Commission will not
adopt Valero’s request that pipelines
post suspension supplements.4”

43. Valero’s proposal to create and
post a suspension supplement would be
duplicative of the requirement for oil
pipelines to post suspended tariff
records. Under section 341.4(f), a
suspension supplement consists of a
tariff record that contains the ordering
paragraphs of the Commission’s
suspension order. Since the issuance of
Order No. 714, the status of a tariff
record is now maintained as part of an
electronic tariff, not a paper tariff.
Shippers’ and interested parties’ access
to this information is protected because
Commission issuances are available on
eLibrary and the Federal Register.
Further, the Commission serves its
issuances on those entities that have
intervened in the tariff proceeding and
who have eSubscribed to the tariff
proceeding.48

44 AOPL Comments at 7.

45]d. at 8.

46 Valero Comments at 3.

47 The Commission notes that no change to the
regulations is required as the result of this finding.
The NOPR did not contain a regulation to
implement this proposal.

48 The Commission notes that any person,
regardless of whether they are a party to the
proceeding, a shipper, a subscriber or simply an
interested person, may receive an email notification
from the Commission with a link to eLibrary of
every document filed by the parties or the
Commission in a proceeding through the
Commission’s free eSubscription service. The

44. With respect to requiring oil
pipelines to serve their subscriber lists
with Commission issuances, the
Commission notes that it does not
require regulated entities in any other
tariff program to serve Commission
issuances on their customers. For these
reasons, the Commission will not
require oil pipelines to serve their
subscriber lists with Commission
issuances nor require oil pipelines to
post suspension supplements.

3. Amendments to Tariffs
a. NOPR

45. The Commission proposed further
revisions to section 341.4 of its
regulations to treat all amendments to
pending tariffs, whether ministerial or
substantive, in the same manner as they
are treated for public utilities and
natural gas companies.#® The
Commission’s regulations do not allow
an oil pipeline to make non-ministerial
tariff changes without filing to withdraw
any pending proposal and making a new
tariff filing. Section 341.4(e) of the
Commission’s regulations only permits
an oil pipeline to file no more than three
“correction supplements” to correct
“typographical or clerical errors” per
tariff.50

46. In the electronic filing
environment established by Order No.
714, the Commission no longer sees a
reason to limit the number of times an
oil pipeline may make corrections to a
tariff record. Thus, the Commission
proposed to revise section 341.4 of its
tariff to treat all amendments to pending
tariff records, the same, whether
ministerial or substantive to allow an oil
pipeline to file to amend or to modify
a tariff record at any time during the
pendency of any Commission action on
such tariff record.5 In addition, the
Commission proposed to create a tariff
record amendment process that parallels
the existing business process for
amending pending statutory tariff filings
under its public utility and natural gas
programs.>2 Under these proposals, an
oil pipeline will be able to keep its
requested effective date from its original
tariff record filing, while giving
interested parties a full comment period
to address any issues relating to a
proposed amendment. Pursuant to
proposed section 341.4, an amendment
to a pending tariff filing will toll the
notice period as provided in section

eSubscription service is located at http://
www.ferc.gov/docs-filing/esubscription.asp.
49NOPR, FERC Stats. & Regs. q 32,694 at P 18.
5018 CFR 341.1(e) (2012).
51 NOPR, FERC Stats. & Regs. 9 32,694 at P 19.
5218 CFR 35.17(b) and 18 CFR 154.205(b) (2012)
(respectively).
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341.2(b) of the Commission’s
regulations for the original filing, and
establish a new date for final
Commission action.

b. Comments

47. A4A supports the proposed
changes but seeks a service
requirement.53 AOPL supports the
proposed revision but requests that the
Commission modify the language in
proposed section 341.4 to reflect the
intent of the NOPR. Specifically, AOPL
points out that “while the NOPR
explains that, under the proposed
regulations, ‘an oil pipeline will be able
to keep its requested effective date from
its original tariff record filing,” the
proposed language in Section 341.4
provides that filing an amendment or
modification to a tariff filing will
‘establish a new date on which the
entire filing will become effective in the
absence of Commission action, no
earlier than 31 days from the date of the
filing of the amendment or
modification.””” 5¢ Accordingly, AOPL
requests that the Commission modify
the proposed language in section 341.4
to reflect the stated intent in the
NOPR.55

c. Commission Decision

48. The Commission adopts the NOPR
proposal to modify section 341.4 to treat
all amendments to pending tariff
records the same, whether ministerial or
substantive, to allow an oil pipeline to
file to amend or to modify a tariff record
at any time during the pendency of the
Commission acting on such tariff record,
as modified as by AOPL. We believe
that the language proposed by AOPL
more clearly reflects the Commission’s
intent in proposing the modification.

4. Adoption
a. NOPR

49. Section 341.6(a) of the
Commission’s regulations currently
provides an oil pipeline must file a tariff
and “notify the Commission when there
is: (1) [a] change in the legal name of the
carrier; (2) [a] transfer of all of the
carrier’s properties; or (3) [a] change in
ownership of only a portion of the
carrier’s property.” ®6 This filing must
be made no later than thirty days
following such occurrence. This filing is
commonly known as an “adoption
notice.” Sections 341.6(c) and (d)
provide the requirements for complete
and partial adoptions, respectively.

53 A4A Comments at 4.

54 AOPL Comments at 8.

55 [d.

56 18 CFR 341.6(a)(1) (2012) (complete adoption);
18 CFR 341.6(c) (2012) (partial adoption).

When a carrier changes its legal name,
when ownership of all a carrier’s
properties is transferred, or when the
ownership of a portion of a carrier’s
properties is transferred to another
carrier, the adopting carrier “must file
and post an adoption notice.. . .”
Under either complete or partial
adoption, the adopting oil pipeline must
make a tariff filing within thirty days
following such occurrence to bring such
tariffs forward.

50. To eliminate unnecessary filings,
the Commission proposed consolidating
the adoption notice filing and the filing
to integrate the tariff records of the
adopting carrier. To implement this
change, the Commission proposed to
model section 341.6 on section 154.603
of the Commission’s natural gas
regulations. Section 154.603 provides
that “[w]henever the tariff. . . ofa
natural gas company on file with the
Commission is to be adopted by another
company or person as a result of an
acquisition, or merger . . . the
succeeding company must file with the
Commission, and post within 30 days
after such succession, a tariff filing . . .
bearing the name of the successor
company.” 57 The Commission
estimated that this proposal will
eliminate approximately fifteen
Adoption Notice filings each year.58

b. Comments

51. AOPL seeks clarification that the
Commission will modify the proposed
language in section 341.6 so that it more
clearly includes partial adoptions. In
addition, AOPL requests that the
Commission clarify that the proposed
change in the business process will not
change any established practices with
regard to the effective date for
adoptions.59?

52. A4A supports the proposed
change to 341.6(a) but asks the
Commission to retain sections 341.6(b)
through (d).6° A4A believes the
Commission only meant to replace
section § 341.6(a).

c. Commission Decision

53. The Commission adopts the NOPR
proposal to consolidate the adoption
notice filing and the filing to integrate
the tariff records of the adopting carrier,
with modifications. The Commission
agrees with AOPL that the language
proposed in the NOPR for amending
section 341.6 was unclear with regard to
partial adoptions. The Commission has
accordingly changed the language to

5718 CFR 154.603 (2012).

58 NOPR, FERC Stats. & Regs. 32,694 at P 21.
59 AOPL Comments at 9.

60 A4A Comments at 5-6.

reflect the Commission’s intent as stated
in the NOPR and as suggested by AOPL.

54. The Commission clarifies that it
does not intend for this final rule to
change any established practices with
regard to the effective date for
adoptions.

55. The Commission denies A4A’s
request, as sections 341.6(b) through (d)
are no longer necessary. By removing
sections 341.6(b) through (d), the
Commission is not eliminating the
requirement for oil pipelines to update
tariffs to reflect adoptions and/or
cancellations. Those requirements have
simply been consolidated in new
sections 341.5 and 341.6. Section
341.6(b) currently provides the
notification requirements for adoptions.
This section is no longer necessary, as
adoption filings will be served on each
shipper and subscriber on the oil
pipeline’s subscription list as required
by section 341.2(a) in the same manner
as any other oil pipeline tariff filing.

56. Sections 341.6(c) and (d) provide
instructions for version control and the
submission of an adoption notice tariff
records for complete and partial
adoptions. Order No. 714 provides a
different required method of version
control (the data element Record
Version Number), thus the instructions
in section 341.6 are outdated and
duplicative.5?

57. As for the adoption notice tariff
record, the Commission intends to
eliminate this intermediate filing. Oil
pipelines should simply file actual tariff
records for the services that they are
adopting. Therefore, the Commission
finds there is no need to retain sections

341.6(b) through (d).
5. Implementation
a. NOPR

58. The Commission did not propose
a specific implementation schedule.

59. The NOPR noted that if the
Commission ultimately adopted the
proposals and made changes to the
types of filings discussed in the
preceding paragraphs, the Secretary of
the Commission will issue a revised list
of Type of Filing Codes.62

61Record Version Number is a representation of
the version of the tariff record in the format of x.y.z.
Each version of the tariff record is required to have
a unique Record Version Number, which
increments by one with each filing of the tariff
record. The Record Version Number must be
included as part of the tariff record’s meta data, and
shown in the tariff text if part of a PDF tariff record.
Implementation Guide at pp. 7-9 and 21.

62 See 18 CFR 375.302(z) (2012). The
Implementation Guide describes the Type of Filing
contents. The Type of Filing Code list is posted on
the Commission’s Web site at http://www.ferc.gov/
docs-filing/etariff/filing_type.csv.
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b. Comments

60. AOPL proposes a 90 day
implementation period from the date of
issuance of the final rule for oil
pipelines to set up and post their first
set tariffs on their Web sites.

¢. Commission Decision

61. The Commission agrees with
AOPL that 90 days is a reasonable
timeframe to make sure systems and
software are in place to post tariffs on
a public Web site. The Commission
notes that this rule will become final 30
days after publication in the Federal
Register. Therefore, the Commission
establishes the date for the posting of
tariff material on the oil pipelines’ Web
sites as 90 days after publication of this
final rule in the Federal Register.

C. Other Issues—Requests for
Additional Changes to Part 341

62. Commenters raise multiple issues
related to other aspects of oil pipeline
regulation. These issues and requests
are beyond the scope of this proceeding
which is limited to bringing Part 341 up
to date in the electronic age, and is
focused on eliminating unnecessary
filing requirements.

63. A4A requests that the Commission
require oil pipelines to post, if
applicable, their grandfathered rate
tariffs.63 A4A states that it can be
difficult to find records regarding the
rates that were grandfathered.

64. The Commission will not require
oil pipelines to post their grandfathered
rate tariffs on their Web sites. The
Commission finds that such a
requirement goes beyond the scope of
the instant rulemaking. The proposals
set forth in the NOPR were designed
solely to bring Part 341 up to date in the
electronic age. Currently, Part 341 only
requires posting of current, proposed,
and suspended tariffs and the
Commission does not intend to change
the substance of that requirement.64

65. The NPGA requests the
Commission amend section 341.8 to
require oil pipelines to disclose and
post requirements for handling transmix
and the specific rates for transmix.

63 Under the Energy Policy Act of 1992, rates that
were in effect on October 24, 1992 and not subject
to a protest, investigation or complaint in the prior
year, were deemed to be “‘grandfathered.” Energy
Policy Act of 1992, Pub. L. 102—486, 106 Stat. 3010
(Oct. 24, 1992).

64 The Commission notes that all the superseded
paper oil pipeline tariffs maintained by the
Commission, including the grandfathered tariffs, are
available in eLibrary. The Commission posted a
guide on how to search eLibrary for these
superseded tariffs at http://www.ferc.gov/docs-
filing/etariff/oil-ica.pdf. All ICA oil pipeline tariffs
that are in effect are in eTariff’s electronic format.

66. The Commission finds that oil
pipelines already are required to
disclose requirements for handling
transmix and the rates for transmix that
is part of a transportation service under
section 341.8. Therefore, no
modification to section 341.8 65 or the
posting requirements of proposed
section 341.0(a)(7) is necessary.

67. A4A and NPGA request that an oil
pipeline be required to post all policies
regarding prorationing and inventory, as
well as all policies and manuals
applicable to transportation of products
on the oil pipeline on its Web site in
addition to tariffs.

68. Consistent with existing policy,
the Commission will not require the oil
pipelines to post on their company Web
site all policies and manuals applicable
to transportation of products. However,
if the oil pipeline references the policies
and manuals in its tariff, then it must
post that information on its Web site.
Moreover, this request goes beyond the
scope of the NOPR. In addition, A4A’s
and NPGA'’s request includes an
expansive number of documents that
they request be posted on the pipeline’s
Web site. However, they do not explain
the shippers’ need for this information
or why the Commission’s existing tariff
content requirements, such as section
341.8, are inadequate.

69. A4A also requests that emails
involving notification of a rate or tariff
change be clearly marked with the
subject “‘rate or tariff change.”” 66 On the
subject of email, NPGA asks that the
Commission require oil pipelines to
notify up to three email addressees per
company, and to provide links on their
Web sites to allow parties to sign up for
email updates on filings, and that rate
change emails be clearly marked as
such.” NPGA and A4A ask the
Commission to require oil pipelines to
hold pre-filing meetings with shippers
and to require oil pipelines to hold
regular shipper meetings. Lastly, A4A
asks that the Commission revise its
regulations regarding faxing protests.68

70. NPGA also suggests that oil
pipelines be required to include current

6518 CFR 341.8 (2012) provides:

Terminal and other services.

Carriers must publish in their tariffs rules
governing such matters as prorationing of capacity,
demurrage, odorization, carrier liability, quality
bank, reconsignment, in-transit transfers, storage,
loading and unloading, gathering, terminalling,
batching, blending, commingling, and connection
policy, and all other charges, services, allowances,
absorptions and rules which in any way increase or
decrease the amount to be paid on any shipment
or which increase or decrease the value of service
to the shipper. (Emphasis added.)

66 A4A Comments at 6.

67 NPGA Comments at 2.

68 A4A Comments at 7.

rates and the proposed “new’ rates in

a cover letter when making a tariff
change and oil pipelines should provide
an explanation and related work papers
showing the allocation of costs for the
rates and the method used to achieve
the allocation.5® Finally NPGA also
requests the period to file interventions
and protests be changed from 15 days to
60 days.

71. The Commission declines to adopt
these suggestions as they address issues
that are outside the scope of the
proposed NOPR. Nonetheless, the
Commission encourages shippers to
speak directly with their respective oil
pipeline(s) if they wish to have
meetings.

72. The Commission also agrees with
NPGA that any emails from oil pipelines
that include notice of tariff filings
should be clearly marked, as this issue
goes to the adequacy of service that oil
pipelines provide. However, the
Commission will not mandate a specific
approach.

73. Similarly, the Commission agrees
that all oil pipeline tariffs should be
fully supported. However, the
Commission’s regulations already
provide that oil pipelines must support
their proposals.”0 The Commission
concludes that the existing procedures
that permit a filing to be protested on
the basis that it was unsupported are
adequate. Such protests can lead to the
Commission suspending the proposed
Tariff and establishing additional
procedures, such as a hearing and/or
settlement judge, to complete the
record.

V. Information Collection Statement

74. The Office of Management and
Budget (OMB) regulations require
approval of certain information
collection requirements imposed by
agency rules.”! Upon approval of a
collection(s) of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of an agency rule
will not be penalized for failing to
respond to these collections of
information unless the collections of
information display a valid OMB
control number. The Paperwork
Reduction Act (PRA) 72 requires each
federal agency to seek and obtain OMB
approval before undertaking a collection
of information directed to ten or more
persons or contained in a rule of general
applicability.73

69 NPGA Comments at 2.

70 See, e.g., 18 CFR 342.3(b), 342.4 and Part 346.

715 GFR part 1320 (2012).

7244 U.S.C. 3501-3520 (2012).

73 OMB'’s regulations at 5 CFR 1320.3(c)(4)(i)
(2012) require that “Any recordkeeping, reporting,
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75. The Commission is submitting
these reporting requirements to OMB for
its review and approval under section
3507(d) of the PRA.

76. The Commission’s estimate of the
change in Public Reporting Burden and
cost related to the final rule in Docket
RM12-15-000 follow.

77. The revised regulations will
eliminate or reduce several filing
requirements as obsolete and no longer
necessary. The eliminated or reduced
filings include the filing of Index of
Tariffs, reduced number of adoption
filings, eliminated suspension
supplements, and reduced number of

filings necessary to amend incorrect
filings. Based upon a review of the
filings made by interstate oil pipelines
since eTariff was implemented in April
2010, the Commission estimates a
reduction of 99 tariff filings and 1,082
burden hours per year, as shown in the
table below.

Reduction in Est. hours per Total cost

RM12-15, FERC-550 filings filing Total hours reduction 74
Revised 341.4, Amendments to tariff filings .........ccccoiiiiiniii e, 50 11 550 $30,250
Revised 341.6, Adoption of the tariff by a successor . 15 11 165 9,075
Elimination of 341.4(f) (Suspension Supplements) ..... 12 11 132 7,260
Revised 341.9, Index of TariffS ......cccccooiiiiiiiiiie e 22 11 242 13,310
TOAI e e 99 | e 1,089 59,895

78. The Commission proposes to
revise Part 341’s tariff posting
requirements for interstate oil pipelines
from paper to electronic format. There is
no change in burden for the oil
pipelines to maintain the status of their
tariffs for public inspection, as that

requirement is unchanged. The
Commission recognizes that there will
be a one-time increased burden
involved in the initial implementation
associated with purchasing software and
updating Web sites to post their tariff
electronically. We estimate a one-time

additional cost of $250 per respondent
for non-labor costs. Additionally we
estimate a one-time hourly burden of 20
hours per respondent for updating the
Web sites for posting of the tariffs.

: Estimated Total
Estimated Total e "
Number of oil additional estimated %?ndét'r?gr?_llggg; esttilr?::tﬁguﬁne-
RM12-15, FERC-550 pipelines with one-time additional one- hours cost burden cogt
tariffs burden per time burden er filer er filor
filer (hours) (hours) P $ P $
Revisions to 18 CFR Part 341 .......ccccciniiiiniieneceneeee 167 20 3,340 $250 $1,097

Information Collection Costs:

Total additional one-time non-labor
hour cost = $41,750 ($250 per
respondent).”5

Savings per year = $468 per
respondent.”®

Total additional one-time hourly
burden cost = $183,199 ($1,097 per
respondent).??

Burden hour savings per year after
implementation year = 8.4 hours per
respondent.

Title: FERC-550, Oil Pipeline: Tariff
Filing.

Action: Revisions to the FERC-550.

OMB Control No: 1902—-0089.

Respondents: Public and non-public
utilities.

Frequency of Responses: Initial
implementation and ongoing reduction
in burden.

or disclosure requirement contained in a rule of
general applicability is deemed to involve ten or
more persons.”’

74 The cost figure is based on management analyst
work at $38.50 per hour. We adjusted the $38.50
figure to account for benefits resulting in a loaded
figure of $55 per hour ($38.5/0.704). We obtained
wage and benefit information from Bureau of Labor
Statistics information, 2011 data, at http://bls.gov/
oes/current/naics2_22.htm and http://www.bls.gov/
news.release/ecec.nr0.htm.

Necessity of the Information: The
changes in this final rule increase
transparency to both shippers and the
public, simplify some filings, reduce the
regulatory burden placed on oil
pipelines, and modernize Part 341 in
accordance with the Commission’s
electronic systems.

Internal review: The Commission has
reviewed the changes and has
determined that the changes are
necessary. These requirements conform
to the Commission’s need for efficient
information collection, communication,
and management within the energy
industry. The Commission has assured
itself, by means of internal review, that
there is specific, objective support for
the burden estimates associated with the
information collection requirements.

75 The $250 is an aggregate number. Some
respondents will incur little to no expense in order
to satisfy the proposals in this rulemaking. Posting
tariffs on a Web site was already an option under
section 341.0(a)(7). Some pipelines already have
chosen that option and post their tariffs on their
Web sites and/or have software with that
functionality.

76 Based on an annual reduction of $59,895
divided by 128, the average number of respondents
per year. The number of pipelines with tariffs is
greater than the number of respondents because not

Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street NE., Washington, DC 20426
[Attention: Ellen Brown, Office of the
Executive Director, email:
DataClearance@ferc.gov, Phone: (202)
502-8663, fax: (202) 273-0873].
Comments on the requirements of this
rule may also be sent to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission]. For security
reasons, comments should be sent by
email to OMB at
oira_submission@omb.eop.gov. Please
reference OMB Control No. 1902-0089,

all pipelines with tariffs make tariff filings every
year.

77 The cost figure is based on 5 hours of computer
analyst work ($39.02/hour) and 15 hours of
management analyst work ($38.50/hour) resulting
in a total of $772.60. We adjusted the $772.60 figure
to account for benefits resulting in a loaded figure
of $1,097 ($772.60/0.704). We obtained wage and
benefit information from the Bureau of Labor
Statistics, 2011 data (at http://bls.gov/oes/current/
naics2_22.htm and at http://www.bls.gov/
news.release/ecec.nr0.htm).
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FERC-550 and the docket number of
this rulemaking in your submission.

VI. Environmental Analysis

79. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.”® The actions taken here
fall within categorical exclusions in the
Commission’s regulations for
information gathering, analysis, and
dissemination.”® Therefore, an
environmental assessment is
unnecessary and has not been prepared
in this rulemaking.

VII. Regulatory Flexibility Act

80. The Regulatory Flexibility Act of
1980 (RFA) requires agencies to prepare
certain statements, descriptions, and
analyses of proposed rules that will
have a significant economic impact on
a substantial number of small entities.8?
Agencies are not required to make such
an analysis if a rule would not have
such an effect.

81. The Commission does not believe
that this final rule will have a
significant impact on small entities, nor
will it impose upon them any
significant costs of compliance. The
Commission identified 29 small entities
as respondents to the requirements in
the final rule.81 As explained above, the
changes to Part 341 of the Commission’s
regulations will only impose a small
burden in the first year ($1,347 per
respondent) and will result in net
savings for other years ($468 per
respondent). The Commission does not
estimate that there are any other
regulatory burdens associated with this
final rule. Thus, the Commission
certifies that the final rule does not have
a significant economic impact on a
substantial number of small entities.

VIII. Document Availability

82. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this

78 Regulations Implementing the National
Environmental Policy Act, Order No. 486, FERC
Stats. & Regs., Regulations Preambles 1986—1990
q 30,783 (1987).

7918 CFR 380.4(a)(5) (2012).

805 U.S.C. 601-12 (2012).

81 The RFA definition of “small entity” refers to
the definition provided in the Small Business Act,
which defines a “small business concern” as a
business that is independently owned and operated
and that is not dominant in its field of operation.
15 U.S.C. 632 (2012). The Small Business Size
Standards component of the North American
Industry Classification System defines a small oil
pipeline company as one with less than 1,500
employees. See 13 CFR Parts 121, 201 (2012).

document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5:00 p.m. Eastern time) at 888 First
Street NE., Room 2A, Washington, DC
20426.

83. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

84. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at (202) 502—6652 (toll
free at 1-866—208—3676) or email at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502-8659. Email the
Public Reference Room at
public.referenceroom@ferc.gov.

IX. Effective Date and Congressional
Notification

85. These regulations are effective
June 28, 2013. The Commission has
determined, with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of
OMB that this rule is not a ‘““‘major rule”
as defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 18 CFR Part 341
Pipelines, Reporting and
recordkeeping requirements.
By the Commission.
Nathaniel J. Davis, Sr.,
Deputy Secretary.

In consideration of the foregoing, the
Commission amends Part 341, Chapter I,
Title 18, Code of Federal Regulations, as
follows.

PART 341—OIL PIPELINE TARIFFS:
OIL PIPELINE COMPANIES SUBJECT
TO SECTION 6 OF THE INTERSTATE
COMMERCE ACT

m 1. The authority citation for Part 341
continues to read as follows:

Authority: 42 U.S.C. 7101-7352; 49 U.S.C.
1-27.

m 2.In § 341.0, paragraph (a)(7) is
revised to read as follows:

§341.0 Definitions; application.
* * * * *

(a] * * %

(7) Posting or post means making
current and proposed and tariffs

suspended for more than a nominal
period available on a carriers’ public
Web site.

* * * * *

m 3. Amend § 341.2 by removing the
second sentence and revising the third
sentence of paragraph (a)(1) to read as
follows:

§341.2 Filing requirements.

(a) L

(1) * * * Such service shall be made
in accordance with the requirements of
§385.2010 of this chapter.

* * * * *

m 4. Amend § 341.3 by revising
paragraph (a) and removing paragraph
c).

The revision reads as follows:

§341.3 Form of tariff.

(a) Tariffs may be filed either by
dividing the tariff into tariff sections or
as an entire document.

* * * * *

m 5. Section 341.4 isrevised to read as
follows:

§341.4 Amendments of tariff filings.

A carrier may file to amend or modify
a tariff contained in a tariff filing at any
time during the pendency of the filing.
Such filing will toll the notice period as
provided in § 341.2(b) for the original
filing, and the filing becomes
provisionally effective 31 days from the
original filing and, in the absence of
Commission action, fully effective 31
days from the date of the filing of
amendment or modification.
m 6. Section 341.5 isrevised to read as
follows:

§341.5 Cancellation of tariffs.

Carriers must cancel tariffs when the
service or transportation movement is
terminated. If the service in connection
with the tariff is no longer in interstate
commerce, the tariff publication must so
state. Carrier must file such
cancellations within 30 days of the
termination of service.

m 7. Section 341.6 is revised to read as
follows:

§341.6 Adoption of tariff by a successor.
Whenever the tariff(s), or a portion
thereof, of a carrier on file with the
Commission are to be adopted by
another carrier as a result of an
acquisition, merger, or name change, the
succeeding company must file with the
Commission, and post within 30 days
after such succession, the tariff, or
portion thereof, that has been adopted
in the electronic format required by
§ 341.1 bearing the name of the
successor company.
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m 8. Section 341.7 isrevised to read as
follows:

§341.7 Concurrences.

Concurrences must be shown in the
carrier’s tariff and maintained consistent
with the requirements of Part 341 of this
chapter.

m 9. Amend § 341.9 by revising the first
sentence of paragraph (a), adding
paragraph (a)(5), removing paragraphs
(b) through (d) and (f), and redesignating
paragraph (e) as paragraph (b) and it to
read as follows:

§341.9 Index of tariffs.

(a) * * * Each carrier with more than
two tariffs or concurrences must post on
its public Web site a complete index of
all effective tariffs to which it is a party,
either as an initial, intermediate, or
delivering carrier. * * *

* * * * *

(5) Product Shipped and Origin. Each
index must identify, for each tariff, the
product or products being shipped and
the origin and destination points
specific to each product or products.

(b) Updates. The index of tariffs must
be updated within 90 days of any
change to an effective tariff.

§341.11 [Amended]

m 10.In §341.11(b), remove the second
sentence.

§341.13 [Amended]

m 11.In §341.13(c), remove the second
sentence.
[FR Doc. 2013-12140 Filed 5-28-13; 8:45 am]

BILLING CODE 6717-01-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 831, 841
RIN 3206-AM17

RAILROAD RETIREMENT BOARD

20 CFR Part 350
RIN 3220-AB63

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404, 416
RIN 0960-AH18

DEPARTMENT OF THE TREASURY
Fiscal Service

31 CFR Part 212
RIN 1505-AC20

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 1
RIN 2900-AN67

Garnishment of Accounts Containing
Federal Benefit Payments

AGENCY: Fiscal Service (Treasury),
Department of the Treasury; Social
Security Administration (SSA);
Department of Veterans Affairs (VA);
Railroad Retirement Board (RRB); Office
of Personnel Management (OPM).

ACTION: Final rule.

SUMMARY: Treasury, SSA, VA, RRB and
OPM (Agencies) are adopting as final an
interim rule to amend their regulation
governing the garnishment of certain
Federal benefit payments that are
directly deposited to accounts at
financial institutions. The rule
establishes procedures that financial
institutions must follow when they
receive a garnishment order against an
account holder who receives certain
types of Federal benefit payments by
direct deposit. The rule requires
financial institutions that receive such a
garnishment order to determine the sum
of such Federal benefit payments
deposited to the account during a two
month period, and to ensure that the
account holder has access to an amount
equal to that sum or to the current
balance of the account, whichever is
lower.

DATES: This final rule is effective June
28, 2013.
FOR FURTHER INFORMATION CONTACT:

Sheryl Morrow, Deputy Fiscal Assistant
Secretary, at (202) 622—0560; Barbara

Wiss, Fiscal Affairs Specialist, at (202)
622—-0570 or barbara.wiss@treasury.gov;
or Natalie H. Diana, Senior Counsel,
Financial Management Service, at (202)
874—-6680 or
natalie.diana@fms.treas.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On April 19, 2010, the Agencies
published a proposed rule to address
concerns associated with the
garnishment of certain exempt Federal
benefit payments, including Social
Security benefits, Supplemental
Security Income (SSI) payments, VA
benefits, Federal Railroad retirement
benefits, Federal Railroad
unemployment and sickness benefits,
Civil Service Retirement System
benefits and Federal Employees
Retirement System benefits. See 75 FR
20299. The Agencies received 586
comments on the proposed rule. On
February 23, 2011, the Agencies
published an interim final rule and
request for public comment. See 76 FR
9939. The Agencies received 39
comments on the interim final rule,
including comments from individuals,
consumer advocacy organizations, legal
services organizations, an organization
of credit and collection companies, a
prepaid card association, and financial
institutions and their trade associations.
As described in Parts IT and III of this
SUPPLEMENTARY INFORMATION, this final
rule amends certain provisions of the
interim final rule to address certain
issues raised by commenters.

Interim Final Rule

The interim final rule established
procedures that financial institutions
must follow when they receive a
garnishment order for an account
holder. Under the interim final rule, a
financial institution that receives a
garnishment order must first determine
if the United States or a State child
support enforcement agency is the
plaintiff that obtained the order. If so,
the financial institution follows its
customary procedures for handling the
order. If not, the financial institution
must review the account history for the
prior two-month period to determine
whether, during this “lookback period,”
one or more exempt benefit payments
were directly deposited to the account.
The financial institution may rely on the
presence of certain Automated Clearing
House (ACH) identifiers to determine
whether a payment is an exempt benefit
payment for purposes of the rule.

The financial institution must allow
the account holder to have access to an
amount equal to the lesser of the sum
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of exempt payments directly deposited
to the account during the lookback
period or the balance of the account on
the date of the account review (the
“protected amount”’). In addition, the
financial institution must notify the
account holder that the financial
institution has received a garnishment
order. The notice must briefly explain
what a garnishment is and must also
include other information regarding the
account holder’s rights. There is no
requirement to send a notice if the
balance in the account is zero or
negative on the date of account review.
Financial institutions may choose to use
a model notice contained in the rule in
order to be deemed to be in compliance
with the notice content requirements.

For an account containing a protected
amount, the financial institution may
not collect a garnishment fee from the
protected amount. The financial
institution may only charge a
garnishment fee against funds in the
account in excess of the protected
amount and may not charge or collect a
garnishment fee after the date of account
review. Financial institutions that
comply with the rule’s requirements are
protected from liability.

II. Comments and Analysis

Scope (§212.2)

Some commenters urged that the
Agencies move expeditiously to cover in
the rule all Federal payments protected
from garnishment by statute, including
military retirement payments. One
commenter proposed that the rule be
expanded to protect certain non-Federal
payments deposited to bank accounts—
specifically, payments originating from
Employment Retirement Income
Security Act (ERISA) retirement plan
distributions. Other commenters
suggested that the Agencies contact the
U.S. Senate and propose legislation to
make all Federal benefit payments
exempt from garnishment. In contrast, a
financial institution commenter argued
that Federal benefit payments should
not be protected from garnishment. One
consumer organization recommended
that the rule be revised to cover benefit
payments made by check as well as
payments made by direct deposit.

An organization representing credit
and collection companies requested that
the final rule provide a procedure under
which the creditor garnishing an
account be granted access to the debtor’s
account information, including, but not
limited to, the amount held in the
garnished account, documentation
supporting the financial institution’s
application of the final rule, and any
calculations supporting the financial

institution’s decision to not freeze
certain funds. The association expressed
concern that without any transparency
into the deliberative process that a
financial institution uses to decide
which funds are protected by law, an
environment could be created in which
financial institutions would refuse to
freeze funds in the garnished accounts
without clear explanation or verified
justification.

As discussed in the preamble to the
interim final rule, the Agencies have
structured the rule to create a
framework in which payments protected
by statute from garnishment can be
included in the future. Federal agencies
that issue such payments can, through
a public notice-and-comment
rulemaking process, amend their
regulations to provide that their exempt
payments are covered by this rule. The
Agencies would then issue a rulemaking
to include those payments within the
scope of the rule. The Agencies do not
have authority to expand the rule to
include non-Federal payments, nor do
the Agencies believe it is appropriate to
seek a legislative change to address
Federal payments that they do not issue
and over which they do not have
regulatory jurisdiction. For the reasons
discussed when promulgating the
interim final rule, the Agencies do not
believe it is feasible or necessary to
address checks within the final rule. See
76 FR 9939, 9941.

The Agencies are not adopting the
suggestion that creditors be granted
access to debtors’ account information.
Account information is protected under
various State and Federal privacy laws.
Creditors who believe that a legal basis
exists to permit disclosure of a debtor’s
account information should seek access
to that information in accordance with
such laws.

Definition of Account (§212.3)

The interim final rule defined an
account to mean ‘“‘an account, including
a master account or sub account, at a
financial institution and to which an
electronic payment may be directly
routed.” The Agencies received various
requests asking for clarification of this
definition. One commenter requested
that the Agencies clarify that a “master”
account, under which multiple sub
accounts may be established and held,
does not require an aggregate account
review as a separate and distinct
“account” for purposes of the rule.
Credit unions in particular requested
clarification on whether a “whole share
account,” as opposed to various sub
accounts, is subject to the account
review and lookback.

Some credit unions commented that
credit unions typically assign an
individual member (or ‘“primary”’)
number to each member. The member
may then open multiple accounts
“under” or “within”’ this member
number with each account being
designated by different ‘“sub accounts”
or “suffixes.” The member number does
not denote an account per se, but rather
serves as a “‘prefix” for all individual
sub accounts of the member to or from
which deposits and withdrawals may be
made. For example, a new member
might be given member number 9876.
When the member opens a savings (or
a share) account, that individual savings
account might be noted as sub account
“S” or ““01.” Similarly, if the same
member establishes a checking (or share
draft) account, that individual checking
account might be noted as sub account
“C” or ““02.” Both are sub accounts of
the member’s ‘“membership” account
9876.

The requirement to perform an
account review applies to the deposit
account to which a Federal payment is
routed and credited. In cases where a
payment recipient is assigned a member
number that doesn’t represent an
account per se, but that serves as a
“prefix” for individual sub accounts, it
is the individual sub account (and not
the “master account’’) that is subject to
the account review and lookback.

Definition of Benefit Payment (§212.3)

Immediately following publication of
the interim final rule, some financial
institutions requested clarification on
the definition of “benefit payment” for
purposes of identifying Federal benefit
payments. The interim final rule defines
a benefit payment as a Federal benefit
payment “with the character ‘XX’
encoded in positions 54 and 55 of the
Company Entry Description field of the
Batch Header Record of the direct
deposit entry.” The Agencies were
asked whether financial institutions
may rely solely on the presence of the
“XX,” without regard to whether there
is a “2” in the “Originator Status Code”
field of the Batch Header Record for the
payment. Financial institutions pointed
out that it is possible that payments
other than Federal payments could
contain an “XX” encoded in positions
54 or 55.

Following the inquiry, the Agencies
published guidance stating that
financial institutions must verify that a
payment containing an “XX’’ encoded
in positions 54 or 55 is in fact a Federal
benefit payment, which they may do by
checking for a ““2” in the “Originator
Status Code” field of the Batch Header
Record (Position 79) or by reviewing the
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description of the payment in the ACH
Batch Header Record Company Entry
Description to ensure that the payment
is one of the exempt Federal benefit
types listed in the guidance.! The
Agencies are codifying this guidance by
amending the definition of benefit
payment in the final rule to provide that
both the “XX” and the “2” be present
in the appropriate locations of the Batch
Header Record.

Definition of Garnishment Order
(§212.3)

The Agencies received many requests
for clarification on the definition of
“garnishment order” and some
commenters indicated that confusion
regarding the definition is resulting in
compliance difficulties. Consumer
advocacy groups, financial institutions,
and banking associations recommend
that the Agencies revise the definition of
“garnishment order” so that it is clear
exactly what kinds of documents are
considered garnishment orders. The
interim final rule includes a broad
definition of “garnishment,” which
closely tracks the definition in the
Agencies’ statutes. However, the rule’s
requirements are triggered only by the
receipt of a “garnishment order,” which
was defined more narrowly in the
interim final rule as ‘“‘a writ, order,
notice, summons, judgment, or similar
written instruction issued by a court or
a State child support enforcement
agency . . .” (emphasis supplied).
Under this wording, levies issued
directly by a State agency such as a
State revenue department would not be
subject to the rule.

The Agencies received many
comments stating that levies are
frequently issued directly by State
agencies or municipalities to seize funds
in bank accounts. Consumer advocacy
groups expressed concern that the
narrow definition of “garnishment
order” leaves benefit payments exposed
to improper garnishment and freezing.
Some financial institutions commented
that while they do not have a position
on whether tax levies issued directly by
a State agency should be included
within the scope of the rule, guidance
on the process of determining what sorts
of orders or levies are within the scope
of the rule would be helpful. One
commenter suggested that the Agencies
consider providing an exhaustive list
and additional guidance as to exactly
which garnishment orders are within
the rule’s scope.

Some commenters questioned
whether the definition of garnishment

1See www.fms.treas.gov/greenbook/
guidelines_garnish0311.pdf, at pp. 5-6.

order in the interim final rule applies to
restraining orders, i.e., orders issued
pursuant to judgments which restrain an
account’s funds pending future legal
action. Several commenters asked if
orders issued by an attorney acting in
his or her capacity as an officer of the
court are considered to be issued by a
court. For example, in the State of New
York, garnishment orders (commonly
referred to as levies and restraints) can
be issued not only by courts, but also by
attorneys acting on behalf of judgment
creditors.2 One commenter asked if the
rule applied to seizures in criminal
actions. This commenter noted that the
proposed rule had defined
“garnishment” as “‘execution, levy,
attachment, garnishment, or other legal
process to enforce a money judgment”
(emphasis supplied), but that the phrase
“to enforce a money judgment” was
removed from the definition of
“garnishment” in the interim final rule.
The commenter questioned whether by
removing the phrase, the Agencies
intended that the rule cover not only
civil money judgments, but also seizures
in criminal actions.

The Agencies are revising the
definition of garnishment order to
include orders or levies issued by a
State or State agency or municipality.
To remove any doubt as to whether the
rule applies to restraining orders, the
Agencies are amending the definition of
garnishment order to include “an order
to freeze the assets in an account.” With
regard to the question of whether a
“garnishment order” includes an order
issued by the clerk of the court or an
attorney acting in his or her capacity as
an officer of the court, it was not the
Agencies’ intention that an order
“issued by a court” be so narrowly
construed as to exclude such orders.
The Agencies’ view is an order issued
by the clerk of the court or an attorney
acting in his or her capacity as an officer
of the court in accordance with State
law constitutes an order issued by the
court. Lastly, the Agencies did intend by
removing the phrase ““to enforce a
money judgment” from the definition of
“garnishment” in the interim final rule
to ensure that the rule is not limited to
civil money judgments.

Definition of Lookback Period (§212.3)

One commenter urged that the
lookback period be extended from 2
months to 65 days, while another
commenter urged that it be shortened
from 2 months to 30 days. For the

2New York CPLR5230 provides that ““at any time
before a judgment is satisfied. . . . An execution
may be issued from the Supreme Court. . . . By the
clerk of the court . . . or the attorney for the
judgment creditor as an officer of the court.. . .”

reasons discussed in promulgating the
interim final rule, the Agencies believe
that a 2 month lookback period is
appropriate. See 76 FR 9939, 9942.

Definition of Protected Amount (§212.3)

Several financial institutions
requested guidance on how the account
balance should be computed when
conducting an account review and
establishing a protected amount. The
interim final rule defined the “protected
amount” as the lesser of: (i) The sum of
all benefit payments posted to an
account between the close of business
on the beginning date of the lookback
period and the open of business on the
ending date of the lookback period and
(ii) the balance in an account at the
open of business on the date of the
account review. Some financial
institutions commented that it was not
clear whether the account balance for
purposes of clause (ii) refers to the
ledger balance, the memo ledger
balance, the Regulation CC 3 available
funds balance or the memo available
funds balance. Other commenters noted
that the procedure for calculating the
protected amount does not take into
account intraday postings of credits or
debits. Therefore, depending on the
time of day that an account review is
performed and whether items have been
posted to the account during the day,
establishing a protected amount without
taking into account intraday debits
could result in the establishment of a
protected amount that exceeds the funds
in the account. For example, if $1,000
in protected funds were deposited
during the lookback period, and the
account balance was $600 at the open of
business on the date of the account
review, then the protected amount
would be $600. If, however, the account
review is performed in the afternoon,
and all $600 had been withdrawn by the
time the account review was performed,
then the financial institution would be
in the position of establishing and
providing access to a $600 protected
amount for an account containing no
funds.

To address this incongruity, the
Agencies are amending the rule to
provide that the relevant account
balance is the account balance when the
account review is performed, so that the
balance will include intraday items
such as ATM or cash withdrawals.
Financial institutions should not use the
Regulation CC available funds balance,
but should be aware that the

3Regulation CC, 12 CFR part 229, is the Federal
Reserve regulation governing when funds deposited
to bank accounts must be made available for
withdrawal by customers.
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requirement to provide access to the
protected amount is subject to the usual
restrictions on funds availability under
Regulation CG, as discussed in the
preamble to the interim final rule.* In
addition, the Agencies do not intend
that any line of credit associated with
the account be considered as part of the
“account balance” for this purpose.

One commenter questioned the
calculation of the account balance in the
context of accounts in which the
concept of a “ledger balance” may be
inappropriate. For instance, some
accounts hold securities, alternative
instruments, real estate, and other
assets. For those accounts, the
commenter suggested that the Agencies
clarify that the account balance is the
available market value of the account,
which would be the opening balance on
the day of account review minus
intraday activity. The Agencies are not
making this change because the rule
applies only to deposit accounts held by
a bank, savings association, credit
union, or other entity chartered under
Federal or State law to engage in the
business of banking.5 The rule does not
apply to asset accounts or address any
protection that may exist for securities
or other assets purchased with Federal
benefit payments.

Initial Action Upon Receipt of a
Garnishment Order (§ 212.4)

The Agencies received comments
noting that although the interim final
rule establishes procedures that
financial institutions must follow when
served with a garnishment order, there
will be situations where a financial
institution determines that it will not
act on a garnishment order. Commenters
asked whether the rule’s procedures
must still be followed in these
situations. One example provided by a
commenter is when an account holder
has more than one account and the first
account review reveals (a) no protected
amount and (b) sufficient funds to
satisfy the judgment. In such situations,
the financial institution’s obligation to
garnish ends when the bank tenders
over an amount to pay the debt. By
logical extension, the commenter
argued, the financial institution’s

4 See discussion of section 212.6(b) at 76 FR 9952
(“requirement that a financial institution ensure
that the account holder has access to the protected
amount would be subject to any limitation on funds
availability to which the account is subject. For
example, if funds on deposit are subject to a hold
consistent with Regulation CC, [footnote omitted] or
a limitation on withdrawal applicable to a time
deposit, the proposed rule would not override or
affect those limitations.”).

5Federal benefit payments may be delivered only
to deposit accounts at financial institutions (see 31
CFR 210.5(a)).

obligation to review the other account(s)
in the account holder’s name also
should end. However, the commenter
pointed out that a literal reading of

§ 212.5(f) (which requires a separate
account review for each account in the
name of an account holder against
whom a garnishment order has been
issued) arguably requires reviews of the
other account(s) even when there is no
remaining debt. A review of a second or
third account could then lead to the
presence of another “protected amount”
(even though the garnishment has been
satisfied) and thereby trigger the
requirement to send another notice.

Another example cited by a
commenter postulated a situation in
which a financial institution receives a
garnishment order directed against the
beneficiary of a “pay on death” or
“revocable trust” account. In this
situation, the beneficiary has only a
contingent interest in the account, the
beneficiary’s name is not likely to be
included on the account and the
financial institution would not normally
take action against the account based on
the beneficiary’s contingent interest. A
third example, provided by a financial
institution trade group, would occur if
a financial institution determines that a
garnishment order cannot be given
effect under State law because all of the
funds in the account are protected from
garnishment under State law (for
example, where State law establishes a
dollar amount that is protected).

The Agencies agree that it serves no
useful purpose to follow the rule’s
procedures in situations where a
financial institution has made a
determination not to take any action
affecting an account as the result of the
receipt of a garnishment order. The first
step required under the rule when a
financial institution receives a
garnishment order is to examine the
order to determine if a Notice of Right
to Garnish Federal Benefits is attached
or included. The requirement to perform
this first step, however, is prefaced by
the words, “Prior to taking any other
action related to a garnishment order
issued against a debtor. . .” See
§212.4(a). Accordingly, if a financial
institution has determined not to take
action related to a garnishment order,
neither this step nor any subsequent
requirement of the rule is triggered. The
Agencies have published a set of
frequently asked questions (FAQs) on
the garnishment rule that states that if
a financial institution will not be
freezing or removing funds from an
account in response to a garnishment
order, then the financial institution
should not perform an account review
to determine if a protected amount

should be established.® In light of this
guidance and the wording of § 212.4(a),
the Agencies do not believe it is
necessary to revise the rule itself on this
point.

Exception for Orders Obtained by State
Child Support Enforcement Agencies or
the United States (§212.4)

One consumer advocacy organization
opposed permitting any garnishment of
exempt funds by the United States or a
State Child Support Enforcement
Agency. This commenter argued that an
agency that is statutorily permitted to
seize exempt Federal benefits should
proceed through the Federal benefit
offset program because the bank
garnishment process is not well suited
for such collections and should not be
permitted. Several consumer advocacy
organizations commented that the
interim final rule’s exception allowing
for the processing of child support
orders issued by State child support
agencies illegally and inappropriately
permits the seizure of SSI payments and
VA payments to pay child support
obligations. Some organizations argued
that the garnishment of these benefits
for child support obligations is
prohibited by 42 U.S.C. 659, a statute
that permits garnishment orders to be
served on the United States. Others
commented that the rule should not
provide the basis for garnishment of
exempt Federal funds from bank
accounts that cannot legally be offset
directly from the Federal paying agency.
Some commenters recommended that
the Agencies incorporate in the rule the
limitations that apply when child
support arrearages are collected by
offset directly from the Federal benefit
agency, and ensure that these limits are
applied to the garnishment of Federal
funds from bank accounts.

One commenter suggested that the
Agencies establish a minimum amount
to be protected in every bank account
even from garnishment orders issued
from State child support enforcement
agencies. This commenter
recommended that the final rule provide
that for garnishment pursuant to child
support orders, the protected amount
would include the lesser of the sum of
2 months’ exempt deposits or $750 (one
twelfth of $9,000). The Agencies note,
however, that although Federal benefit
payments deposited to a bank account
are protected by statute from
garnishment for most debts, Federal and
state law provides that this protection
generally does not extend to
garnishments for child support once

6 See www.fms.treas.gov/greenbook/FAQs-May-
12-trsy-verl.pdf.
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these benefits have been deposited into
a bank account, with exceptions for
certain benefits.

Another commenter suggested that
the Agencies protect SSI payments from
seizure for child support garnishment
by adopting a procedure for financial
institutions to follow when they receive
a garnishment order from a State child
support enforcement agency. That
procedure would require financial
institutions to examine every order that
includes a “Notice of Right to Garnish
Federal Benefits” to determine whether
the order was obtained by a child
support enforcement agency. For all
such orders, the financial institution
would have to conduct an account
review to determine whether SSI
payments were deposited to the account
during the lookback period. To make it
possible for financial institutions to
identify SSI payments without manually
reviewing the account history, financial
institutions would have to make the
programming changes necessary to
detect the identifier for SSI payments
located in positions 56—63 of the
Company Entry Description field of the
ACH Batch Header Record.

The Agencies did not previously seek
comment on imposing a process on
banks to prevent the potential
garnishment of SSI or VA payments by
child support enforcement agencies,
because they were aware of U.S.
Department of Health and Human
Services Office of Child Support
Enforcement (DHHS OCSE) instructions
that direct State child support
enforcement agencies not to serve orders
on financial institutions to garnish SSI
payments and DHHS OCSE’s public
information that VA payments are
generally not subject to garnishment.”
DHHS OCSE has recently issued
additional guidance to State child
support enforcement agencies
reiterating its policy that SSI payments
are not to be garnished and urging state
agencies to implement automated and
manual processes to prevent improper
garnishments. See Dear Colleague Letter
[DCL-13-06] and Fact Sheet
“Garnishing Federal Benefits for Child
Support.”

The Agencies do not have information
on the difficulty or burden that would
be associated with manually reviewing
every order that includes a Notice. The

7 See Dear Colleague Letter 00103 (Oct. 6, 2000)
<http://www.acf.hhs.gov/programs/cse/pol/DCL/
2000/dcl-00-103.htm>. DHHS OCSE also provides
public information regarding garnishment of VA
payments for child support. See OCSE VA, Income
Withholding and Veteran’s Benefits, Guides/
Publications/Reports (March 1, 2012) at http://www.
acf.hhs.gov/programs/css/resource/income-
withholding-and-veterans-benefits.

Agencies also do not have information
on the costs to financial institutions of
making programming changes necessary
to identify SSI or VA payments
delivered to an account. However, these
procedures would seem to impose an
additional burden on financial
institutions. In light of this potential
burden, the Agencies have sought to
evaluate the extent to which the
garnishment of SSI or VA payments by
child support enforcement agencies
presents a genuine hardship for
noncustodial parents.

After further consultation with DHHS
OCSE, it does not appear that the
garnishment of SSI or VA payments by
child support enforcement agencies
raises the same concerns that are raised
by the garnishment of Federal benefits
by commercial creditors. First,
noncustodial parents receive substantial
advance due process before a child
support enforcement order is issued.
This is in marked contrast to
garnishment orders obtained by
commercial creditors, where there is no
advance due process and therefore no
opportunity for the debtor to challenge
the garnishment of benefit payments in
a bank account until after the order has
been executed. A noncustodial parent
has the opportunity, before a child
support enforcement order is issued, to
notify the agency that the parent
receives SSI or VA payments. Second,
DHHS OCSE has instructed child
support enforcement agencies not to
serve orders on financial institutions to
garnish SSI payments and has provided
public information that VA payments
generally are not subject to garnishment
by child support enforcement agencies.
Specifically, Federal payments subject
to garnishment by child support
enforcement agencies under 42 U.S.C.
659 are limited to payments based on
remuneration for employment, which
do not include SSI payments or VA
payments other than those representing
compensation for a service-connected
disability paid to a former member of
the Armed Forces who is in receipt of
retired or retainer pay and who has
waived a portion of the retired or
retainer pay in order to receive such
compensation.®

Finally, if an account containing SSI
or VA payments is garnished by a state
child support enforcement agency, the
noncustodial parent is not required to
go to court to have the funds released
and therefore does not necessarily face
a time-consuming, expensive, and
confusing process to free the funds.
Rather, a noncustodial parent whose
account is garnished for child support

8See 42 U.S.C. 659(h)(1)(A)(ii)(V).

can contact the child support
enforcement agency directly (usually by
phone), explain that the account being
garnished contains SSI or VA payments,
and provide a copy of his or her SSI or
VA payments statement in order to have
the benefits released.

In the notice of proposed rulemaking,
the Agencies explained the need for the
rule:

Creditors and debt collectors are often able
to obtain court orders garnishing funds in an
individual’s account at a financial institution

. . Although state laws provide account
owners with an opportunity to assert any
rights, exemptions, and challenges to the
garnishment order, including the exemptions
under applicable Federal benefits laws, the
freezing of funds during the time it takes to
file and adjudicate such a claim can cause
significant hardship for account owners . . .
If their accounts are frozen, these individuals
may find themselves without access to the
funds in their account unless and until they
contest the garnishment order in court, a
process that can be confusing, protracted and
expensive. 75 FR 20300.

It was the significant hardship posed
by this after-the-fact due process
procedure that the rule is designed to
eliminate. Because the child support
enforcement process does not raise the
same concerns, and in light of the
burden for financial institutions that
would be created by instituting a new
and separate process for handling child
support enforcement orders, the
Agencies are not revising the exception
in the rule allowing for the processing
of orders from State child support
enforcement agencies when the
appropriate notice is attached to the
order. The Agencies note that nothing in
the rule restricts or prevents an
individual who receives SSI payments,
VA payments or any other Federal
benefit payments from challenging in
court the garnishment of those
payments for child support obligations
in the event a State child support
enforcement agency does serve such a
garnishment order on a financial
institution. The Agencies further note
that nothing in this rule restricts or
prevents an individual from
challenging, in court, any order of
garnishment against a benefit payment.

A State child support enforcement
agency commented that the requirement
to attach a Notice of Right to Garnish
Federal Benefits places an additional
and unnecessary compliance burden on
States. The commenter also noted that
as more States expand their electronic
processing capabilities to include the
transmission of documents, including
garnishment orders/notices, the
mandatory notice conflicts with the
rationale for the electronic transmission
of documents and serves to mitigate any
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associated cost benefits. The commenter
recommended the requirement to attach
the notice be made optional, and that
the Agencies set forth the content or
prescribed language for the certification
of the right to garnish benefits. States
could then choose to use the model
notice to be deemed compliant or to
ensure that their garnishment notices/
orders contain the appropriate
identifying language.

The Agencies believe that it is
important that financial institutions be
able to quickly identify whether a
garnishment order was obtained by a
State child support enforcement agency,
without searching through the order
itself to locate verbiage. Moreover, the
Agencies do not believe that the
inclusion of the notice precludes the
electronic transmission of a garnishment
order. Accordingly, the Agencies are not
revising the requirement that the notice
be attached to an order obtained by a
State child support enforcement agency
for such an order to be excluded from
the rule’s requirements.

Account Review (§212.5)

One commenter urged the Agencies
not to allow 2 business days in which
to examine orders for the inclusion of a
Notice of Right to Garnish Federal
Benefit Payment and (if not present)
conduct an account review. The
commenter observed that court orders
generally require garnishments to be
processed on the day of receipt, and that
banks that delay account reviews, but
then find no benefit payments, will
violate court orders. Another
commenter suggested that the Agencies
define “business day” with a cross
reference to an existing regulation,
preferably Regulation CC.

A trade association representing
prepaid card providers commented that
the 2 business day deadline for
conducting the account review is
unrealistic for financial institutions that
issue prepaid cards because of the
complexity in the administration of
prepaid card programs. This commenter
stated that financial institutions
commonly support multiple prepaid
card programs affiliated with a number
of different programs and data
processors, making the logistics of
coordination more complex and time-
consuming than with a regular deposit
account. According to the commenter,
determining the protected funds in such
cases will require communication with
several third-party vendors in addition
to coordination of the account review by
bank personnel. The commenter
suggested that 5 business days would be
an appropriate deadline.

A consumer advocacy organization
commented that the Agencies should
not exclude funds transferred from one
account to another from the account
review and the establishment of the
protected amount if the benefit funds
are transferred to special purpose
savings accounts such as 529 plans and
Individual Development Accounts.

Based on the extensive comments
received on the interim final rule
regarding the time allowed for
conducting the account review, the
Agencies believe it is necessary to allow
2 business days for financial institutions
to identify orders subject to the rule and
conduct account reviews, if required. It
should be noted that financial
institutions will not violate State law by
utilizing the 2-day period, because the
rule preempts any State requirement
that an order be processed on the day
of receipt. The Agencies understand that
processing garnishment orders may
involve more complexity in the context
of prepaid card accounts, but believe
that prepaid card holders who receive
benefit payments on prepaid cards
should have the same protection against
improper garnishment orders as
individuals whose benefit payments are
directly deposited to conventional bank
accounts. Accordingly, the Agencies are
not extending the time period permitted
for the account review for prepaid card
accounts.

The Agencies are retaining in
§ 212.5(f) of the final rule the provision
that funds transferred from one account
to another are excluded from the
account review and the establishment of
the protected amount. Although the
Agencies understand that exempt funds
may be transferred to a special savings
or other account following the initial
deposit, requiring the examination of all
account transfers after a Federal benefit
payment has been identified would
impose a significant burden on financial
institutions, since they would not be
able to rely on a transaction indicator,
like the ACH identifier, in searching
account histories to determine whether
transferred funds should be classified as
exempt. Moreover, the Agencies note
that nothing in the rule restricts or
prevents an individual from asserting
that the benefit retained its exempt
character and, thus, was not subject to
garnishment.

Access to Account (§212.6)

One commenter suggested that the
Agencies ensure that the requirement to
provide “full and customary” access to
an account containing a protected
amount is not abused by explicitly
stating that financial institutions are
prohibited from closing such accounts.

Another commenter requested guidance
on the “full and customary access”
requirement in States where a
continuing garnishment order is served,
requiring that any deposits into the
account before the date on which the
garnishment order expires (the “return
date”) be garnished and any
withdrawals before the return date be
prevented. The commenter explained
that there could be situations, in States
that allow continuing garnishments, in
which a protected amount is established
for an account, but another account held
by the account holder containing no
protected amount would be subject to a
continuing freeze. The commenter
stated that it is customary for financial
institutions to temporarily suspend the
use of a debit card on all accounts
connected to that debit card and that
financial institutions cannot apply this
suspension on an account-by-account
basis. The commenter asked how a
financial institution could comply with
the requirement to freeze the second
account while still allowing “full and
customary access’’ to the account
containing the protected amount.

The final rule does not address the
conditions under which financial
institutions may close accounts, which
the Agencies believe is beyond the
scope of this rule. The Agencies have
conducted research into the ability of
financial institutions to suspend debit
card access to one account held by an
account holder while enabling debit
card access to another account. It
appears that many financial institutions
have the capability to do so. Moreover,
the number of States in which this issue
might arise is very small, since most
States do not provide for continuing
garnishments. The Agencies indicated
in the preamble to the interim final rule
that the requirement to provide the
account holder with “full and
customary” access to the protected
amount was intended to ensure that
after a garnishment order is received,
the account holder continues to have
the same degree of access to the
protected funds that was provided prior
to the receipt of the order. The
Agencies’ view is that where an account
holder had debit card access to an
account prior to the receipt of a
garnishment order, the requirement to
provide full and customary access to the
protected amount means that the
account holder should have debit card
access to that amount.

Same Versus New or Different
Garnishment Order (§ 212.6(f))

Some commenters requested
clarification on when a garnishment
order constitutes a new or different
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order as opposed to the same order. In
some States, financial institutions are
served with recurring, short-term
continuing garnishments. These
garnishments are customarily re-issued
after the date on which they expire (the
“return date’’). The reissued
garnishment pertains to the same matter
and the same parties and is procedurally
required to continue to pursue
collection of a judgment. The
garnishment would have the same case
number but be filed under a different
execution number. Commenters
questioned whether a garnishment order
that is re-issued after its return date
would be considered the “same” or a
“new” garnishment order.

The Agencies have published a FAQ
stating that a “new’” garnishment order
means that the creditor has gone back to
court and obtained a new order, as
opposed to re-filing an order that was
previously served.? The FAQ indicated
that, in the case of an order from a State
child support enforcement agency, a
new order would be an order that is not
simply the re-delivery of the same order.
The Agencies’ view is that a
garnishment order that is re-issued after
the return date, under a different
execution number, would not constitute
a “new” garnishment order.

Garnishment Fee (§ 212.6(h))

A number of financial institutions and
their trade associations commented that
financial institutions should be allowed
to assess reasonable garnishment fees
whether or not an account has excess
funds beyond any protected amounts,
and even if imposing the fee would
create an overdraft in the account.
Several commenters asserted that costs
to financial institutions of processing
garnishment orders will increase as a
result of the rule and that in light of the
fee restrictions imposed by the rule,
banks may decide to close accounts.
Financial institutions asserted that
garnishment order processing and
compliance is a very time-consuming
and often complex process and that it is
unreasonable for financial institutions,
which are generally not a party to the
dispute between the creditor and the
debtor, not to be compensated for the
expenses and liabilities they incur.
Expenses cited by financial institutions
in processing garnishment orders
include salaries and benefits for staff
receiving and logging garnishment
orders, performing account searches,
conducting account reviews, identifying
and calculating available and protected
funds, placing hold orders, processing

9 See www.fms.treas.gov/greenbook/FAQs-May-
12-trsy-verl.pdf.

remittances, mailing and filing notices
and documentation, and handling
inquiries from depositors and creditors,
as well as legal and compliance support
staff. Financial institutions argued that
without the ability to charge the
customer a fee each time an account
review commences, the financial
institution will be forced to recoup costs
against all customers, creating
unfairness to both the financial
institution and the financial
institution’s other customers.

These commenters requested that the
rule be revised to allow financial
institutions to assess reasonable
garnishment fees even in instances
where the fee must be collected either
partially or fully from protected
amounts. They also requested that the
Agencies revise the prohibition in
§ 212.6(g) against charging or collecting
a garnishment fee after the date of the
account review. In addition, a financial
institution trade association requested
that the final rule clarify that
garnishment fee limitations do not
apply to attorney’s fees assessed by a
court, and that such attorney’s fees can
be recovered from future nonprotected
balances.

In contrast, a consumer advocacy
group commented that the prohibition
on charging a garnishment fee against a
protected amount or charging a
garnishment fee after the date of the
account review should be extended to
protect funds from any other fees
triggered by the garnishment order.
Another commenter proposed that the
Agencies require the creditor to pay the
garnishment fee charged by the financial
institution upon filing the legal
document and then have the creditor
add this fee to the amount owed to the
creditor by the debtor.

One commenter asked for clarification
on whether the rule prohibits charging
a garnishment fee in the following
scenario: a customer has multiple
separate accounts or subaccounts, only
one of which receives electronic Federal
benefit payments. The other accounts
are not subject to the rule. The
commenter asked if the financial
institution could collect an agreed upon
garnishment fee from accounts not
subject to the rule. The commenter also
asked if a financial institution could
collect a garnishment fee from an
account that is not subject to the
regulation after the account review by
taking that account balance negative.

The Agencies continue to believe that
financial institutions should not be
permitted to collect a fee from the
protected amount and are not amending
that provision of the rule. The Agencies
are not expanding the prohibition on

garnishment fees to encompass “any fee
that arises as a result of a garnishment,”
because such a definition would be
overly broad. However, in light of the
comments received, the Agencies have
decided to amend the rule to provide
financial institutions with an
opportunity, for 5 days following the
account review, to impose a
garnishment fee in the event that
nonprotected funds become available
following the account review.

The Agencies stated in the preamble
to the interim final rule that the
prohibition on charging a garnishment
fee after the date of account review was
necessary because otherwise the rule
would need to prescribe procedures that
financial institutions would follow to
monitor accounts in real time to track
deposits and withdrawals, determine
whether new deposits are exempt or
not, and determine whether a
garnishment fee could be imposed. In
light of the comments received from
financial institutions, the Agencies have
decided to establish a procedure that
financial institutions may follow, if they
choose, for a limited time following the
account review to determine whether
nonprotected funds are available to
support the imposition of a garnishment
fee. If funds other than a benefit
payment are deposited to an account
during the 5 business days following the
date of the account review, the financial
institution may charge or collect a fee
from the additional funds. In order to
impose such a fee, a financial institution
could choose to check the account at
any time during the 5 days after the
account review to determine if funds
other than benefit payments were
deposited.

In response to the question as to
whether a garnishment fee may be
collected from accounts that do not
contain a protected amount, the
Agencies emphasize that such accounts
are not subject to any restrictions under
this rule, and that a financial institution
may collect an agreed upon garnishment
fee from such accounts in accordance
with the customer agreement and any
applicable laws.

Notice to Account Holder (§212.7)

A number of comments were received
regarding the form, contents and means
of delivery of the notice that must be
provided to account holders. One
commenter stated that financial
institutions should not be required to
provide a notice to the account holder
and that it would be appropriate to put
this burden on the party issuing the
garnishment order. Other commenters
urged the Agencies to revise the rule to
require a notice to an account holder
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only in cases where there are funds in
the account in excess of the protected
amount. The interim final rule requires
that a financial institution send a notice
to the account holder if the balance in
the account on the date of the account
review is above zero dollars and the
financial institution establishes a
protected amount. A number of
financial institutions noted that this
requirement means that a financial
institution must notify an account
holder when a garnishment order is
received for an account into which
exempt benefit payments have been
electronically deposited during the
lookback period even in cases where no
account funds are frozen. Financial
institutions commented that providing a
notice in this situation is of no benefit
to account holders and will result in
unnecessary confusion to account
holders, many of whom will be unlikely
to read the entire notice and will
erroneously believe that their entire
account balance has been frozen. These
commenters stated that financial
institutions will incur the expense of
preparing and mailing garnishment
notices for accounts in which no funds
will be turned over to a creditor, as well
as for responding to inquiries from
account holders confused by the
notices.

One commenter recommended that
financial institutions be permitted to
mail the notice to the customer’s
address according to its records. Other
commenters stated that it is unclear
whether a bank is prohibited from
sending notice to joint account holders.
Financial institutions commented that
they typically send notices regarding a
joint account to all the account holders
and that requiring that a garnishment
order be sent solely to the person named
in the order would require them to
change their processes and would result
in information not being communicated
that the account holder likely would
find important. In some States,
according to commenters, State law
requires banks to notify all account
holders of a garnishment order that has
been received and to send a copy of it
to the account holders. Commenters
therefore requested that the Agencies
add a sentence at the end of §212.7(e)
in the final rule that states that a bank
may follow its normal practice of
communicating with joint account
holders when sending a garnishment
notice. They also requested that a
conforming change be made to the
model notice that indicates that the
recipient of the notice may be receiving
it because he or she is a joint holder of
an account that has been garnished.

One financial institution trade group
noted that § 212.7(e), which addresses
delivery of the notice to the account
holder, says only that a financial
institution shall “issue” the notice
directly to the account holder. This
trade group stated that electronic
notices can be provided promptly and
securely and help banks to avoid
unnecessary compliance costs, and
requested that the Agencies allow a
financial institution to issue a notice, or
make a notice available, electronically,
through an email or a proprietary Web
site in instances where an account
holder has consented to electronic
communication.

The same commenter requested that
the Agencies permit a bank to use either
the model notice or an alternative
version that provides the same
information but in a more streamlined
way. As proposed by the commenter,
the alternative notice would have a copy
of the garnishment order attached and
would refer back to the order in places
where the model notice requires
information to be added that is unique
to the garnishment in question.

With regard to the requirement that
contact information for the creditor be
included in the notice, a commenter
noted that generally garnishments
served on our clients arrive with limited
information about the creditor, but full
contact information for the attorney for
the creditor. The commenter questioned
whether financial institutions should
include, in lieu of limited information
on the creditor, the full information to
contact the attorney for the creditor.
Another commenter recommended that
the list of protected payments be
removed from the model notice because
the list must be updated continuously.

The Agencies agree that the
requirement to send a notice to account
holders in cases where there are no
funds in excess of the protected amount
may be of little benefit and is likely to
result in unnecessary confusion for
some account holders. Accordingly, the
Agencies are revising the rule to require
a notice to an account holder only in
cases where there are funds in the
account in excess of the protected
amount. With regard to the delivery of
notices, the Agencies believe it is
acceptable for financial institutions to
mail the notice to the address of record,
and do not believe that anything in the
rule suggests otherwise. In the case of
joint accounts affected by a garnishment
order, financial institutions may deliver
the notice to both account holders, but
there is no obligation to do so. The
Agencies do not believe it is necessary
to amend the rule to state specifically
that a bank may follow its normal

practice of communicating with joint
account holders when sending a
garnishment notice. In such a case, the
financial institution may indicate in its
notice that the recipient of the notice
may be receiving it because he or she is
a joint holder of an account that has
been garnished. The rule does not
specify the means of delivery of the
notice, so that any method of delivery
for notices agreed to between the
financial institution and the account
holder, including electronic delivery,
would be acceptable.

The Agencies are not creating an
alternative to the model notice.
Financial institutions are not required to
use the model notice and may create
their own alternative notices. In cases
where a financial institution receives a
garnishment order with limited
information about the creditor, but full
contact information for the creditor’s
attorney, the Agencies’ view is that the
financial institution may include, in
lieu of limited information on the
creditor, the full information to contact
the attorney for the creditor.

The Agencies are not removing the
list of protected payments from the
notice because this information is likely
to be helpful to account holders. The
payments included in the list have been
protected from garnishment by Federal
statutes for many years and there is no
reason to anticipate a change in these
statutes.

Preemption of State Law (§ 212.9)

Some financial institutions expressed
confusion over the interplay of the rule
with State law and questioned how the
preemption of State law would work in
certain situations. One commenter
posed a scenario in which State law
treats a joint account held by two
spouses as being held in tenancy by the
entirety, and protects the account from
garnishment unless the garnishment
order is in both spouses’ names. The
commenter pointed out that where a
garnishment order naming just one
spouse is served on the financial
institution, and protected benefit
payments are deposited to the account,
the rule would require that an account
review be performed and a protected
amount established. However, under
State law, the account would not be
subject to garnishment at all. The
commenter questioned the interplay
between the rule and State law in this
scenario. Another commenter
questioned whether, when protected
benefit payments are deposited to an
account, the rule is to be applied
exclusively, or whether the rule is to be
applied to determine a protected
amount followed by the application of
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a more protective State law to funds
exceeding the protected amount in the
same account.

A financial institution trade group
suggested that the Agencies provide
guidance on how the rule operates in
the context of a specific State law by
maintaining an “evergreen’’ set of FAQs
that are updated as issues are raised.

One credit union association
commented that it conceptually opposes
the rule in its entirety with specific note
to the “continuing garnishment”
provision at § 212.6(g) and argued that
§ 212.6(g) is both a logically
unpermitted exercise of authority and
unconstitutional.

As discussed above (See Initial action
upon receipt of a garnishment order
(§212.4)), the rule’s requirements
presuppose that a financial institution
would give effect to a garnishment
order. It serves no useful purpose to
follow the rule’s procedures in
situations where a financial institution
has made a determination not to take
any action against an account on the
basis of a garnishment order.
Accordingly, if a financial institution
will not act on a garnishment order due
to the operation of State law, the
financial institution need not examine
the order to determine if a Notice of
Right to Garnish Federal Benefits is
attached or included or take any of the
additional steps required under the rule.

The Agencies intend to maintain the
FAQs that have been published as an
“evergreen”’ document, meaning that
they will be updated as appropriate.
However, the Agencies do not intend to
routinely address preemption questions
within the FAQs.

The Agencies do not agree that the
“continuing garnishment” provision at
§ 212.6(g) is an unconstitutional
exercise of authority. As discussed in
the preamble to the interim final rule,
the rule’s treatment of continuing
garnishments is necessary to give proper
effect to the anti-garnishment statutes
that the rule is implementing, since it is
not possible to implement both a
protected amount and give effect to
continuing actions related to a
garnishment order. See 76 FR 9946.

Record Keeping (§212.11)

A State banker’s association
commented that some banks would like
more specificity as to what the record
keeping requirement encompasses. This
commenter suggested that the Agencies
create a “‘job aid” for financial
institutions that would make it clear
what documentation a financial
institution is required to maintain for 2
years. The Agencies believe that it is up
to financial institutions to decide what

documentation to retain, and that the
appropriate documentation may vary
depending on the circumstances of each
situation.

Other Comments

Garnishment of Fraudulently Obtained
Benefit Payments

A banking trade group commented
that benefit payments should not be
protected from garnishment where the
garnishment order is for the purpose of
recouping fraudulently obtained
benefits. This commenter suggested that
the Agencies address this scenario in
the rule by creating an exception in the
rule that would require financial
institutions to give effect to an order
that states on its face that benefit
payments were obtained fraudulently,
without regard to the protection from
garnishment that otherwise would apply
to properly-obtained benefit payments.

The Agencies do not believe that
financial institutions should be required
to read and make judgments on the basis
for, and merits of, garnishment orders,
and have structured the rule
accordingly. In the case of garnishment
orders to recover fraudulently issued
Federal benefits, such benefits will
typically be recovered in an action by
the United States, which can attach a
Notice of Right to Garnish Federal
Benefits, if applicable.

Effective Date

A bank trade association
recommended that the effective date of
the final rule be delayed for 6 to 12
months following its publication, stating
that it would take that long for most
community banks to be able to
implement the necessary systems
programming and testing required to
automate the detection of the unique
ACH identifiers. A financial institution
questioned whether the rule applies to
continuing court orders already in place
prior to May 1, 2011 or whether a Notice
of Right to Garnish Federal Benefits
must be provided in order for the
financial institution to continue to
honor such orders.

The interim final rule has been in
effect since May 1, 2011, and the
Agencies understand that financial
institutions generally began
implementing the rule’s requirements as
of that date. The amendments to the
interim final rule in this rulemaking
should not change or complicate
compliance, and the Agencies therefore
are not delaying the effective date of the
final rule beyond the 30 days prescribed
by the Administrative Procedure Act (5
U.S.C. 553(d)). The rule does not,
however, apply retroactively to orders,

including continuing orders, that were
in place prior to the May 1, 2011
effective date.
FAQs

One commenter requested that the
FAQs either be incorporated directly
into the rule or attached as an appendix.
The Agencies believe it would be
cumbersome, and unnecessary, to
amend the regulation to codify the
informal interpretive guidance included
in the FAQs. The Agencies anticipate
that they may modify or add to the
FAQs to clarify issues that may be
raised in the future. Codifying the FAQs
in the rule would preclude the Agencies
from amending the FAQs without going
through a notice-and-comment
rulemaking process.

III. Section-by-Section Analysis

Section 212.3

The definition of “benefit payment” is
revised to mean a direct deposit
payment that includes not only an “XX”
in positions 54 and 55 of the Company
Entry Description field, but also the
number “2” encoded in the Originator
Status Code field of the Batch Header
Record of the direct deposit entry.

The definition of “‘garnishment order”
and “order” is revised to include a levy,
and also to include orders issued by
States and municipalities, as well as
orders to freeze assets.

The definition of “protected amount”
is revised to refer to the balance in an
account when the account review is
performed.

Section 212.6

Section 212.6(h) is revised to provide
an exception to the prohibition against
charging or collecting a garnishment fee
after the date of account review, i.e.,
retroactively. Under the exception, if
funds other than a benefit payment are
deposited to the account at any time
within 5 business days following the
date of the account review, the financial
institution may charge or collect a fee
from the additional funds.

Section 212.7

Section 212.7 is revised to require that
the financial institution send a notice to
an account holder only where financial
institution has established a protected
amount and there are funds in the
account in excess of the protected
amount.

Appendix C to Part 212

The examples demonstrating how the
protected amount is calculated have
been revised to reflect the use of the
account balance when the account
review is performed rather than the
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opening balance in the account on the
day of the account review.

IV. Regulatory Analysis

A. Executive Order 12866, and
Executive Order 13563

Executive Orders 13563 and 12866
direct agencies to assess costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “significant
regulatory action” although not
economically significant, under section
3(f) of Executive Order 12866.
Accordingly, the rule has been reviewed
by the Office of Management and
Budget.

B. Regulatory Flexibility Act

In the proposed rule, the Agencies
prepared a joint Initial Regulatory
Flexibility Analysis and requested
comment on the proposed rule’s impact
on small entities. Based on the
Agencies’ analysis of the comments on
the proposed rule and based on a survey
of small credit unions conducted by the
Treasury, the Agencies certified that the
interim final rule would not have a
significant economic impact on a
substantial number of small entities.
One credit union, one bank and one
credit union association commented
that in their opinion the interim final
rule does impose a burden, that the
burden on financial institutions will
likely be more significant than the
Agencies believe, and that the burden
will be more significant for small
institutions. One of these commenters
stated that it will take hours of
manpower and some system
reprogramming to meet the rule’s
requirements. Another commenter
stated that smaller credit unions may
not find it cost effective to upgrade their
systems in order to automate the
measurement of the lookback period
and the performance of the account
review in light of the small number of
garnishment orders they receive. This
commenter stated that although the time
required to conduct an account review
may be minimal, time spent reviewing
the account is necessarily time the
employee cannot spend working on his
or her day-to-day responsibilities. None

of the commenters provided any
estimates of costs.

Some of the changes that the Agencies
are adopting in the final rule will reduce
the costs and burden of complying with
the rule’s requirements. Financial
institutions will have an additional
opportunity to charge a garnishment fee,
and thereby recoup some costs, because
the rule allows a fee to be charged
against any nonprotected amounts
deposited to an account within 5
business days following the account
review. In addition, financial
institutions will not be required to send
a notice to an account holder unless
there are funds in the account in excess
of the protected amount. In light of
these changes and for the reasons
discussed in the interim final
rulemaking, the Agencies certify that
this final rule will not have a significant
economic impact on a substantial
number of small entities, in accordance
with 5 U.S.C. 605(b).

C. Executive Order 13132 Determination

Executive Order 13132 outlines
fundamental principles of Federalism,
and requires the adherence to specific
criteria by Federal agencies in the
process of their formulation and
implementation of policies that have
“substantial direct effects” on the
States, the relationship between the
national government and States, or on
the distribution of power and
responsibilities among the various
levels of government. Federal agencies
promulgating regulations that have
these Federalism implications must
consult with State and local officials,
and describe the extent of their
consultation and the nature of the
concerns of State and local officials in
the preamble to the regulation.

In the Agencies’ view, nothing in this
final rule affects the Federalism
implications already considered in the
promulgation of the interim final rule.
The Agencies stated, when
promulgating the interim final rule, that
the rule may have Federalism
implications, because it has direct,
although not substantial, effects on the
States, the relationship between the
national government and States, or on
the distribution of power and
responsibilities among various levels of
government. The provision in the rule
(§ 212.5) that establishes a process for
financial institutions’ treatment of
accounts upon the receipt of a
garnishment order could potentially
conflict with State garnishment laws
prescribing a formula for financial
institutions to pay such claims.

The rule’s central provision requiring
a financial institution to establish a

protected amount will affect only a very
small percentage of all garnishment
orders issued by State courts, since in
the vast majority of cases an account
will not contain an exempt Federal
benefit payment. Moreover, States may
choose to provide stronger protections
against garnishment, and the regulation
will only override State law to the
minimum extent necessary to protect
Federal benefits payments from
garnishment.

Under 42 U.S.C. 407(a) and 42 U.S.C.
1383(d)(1), Federal Old-Age, Survivors,
and Disability Insurance benefits and
Supplemental Security Income
payments are generally exempt from
garnishment. 42 U.S.C. 405(a) provides
the Commissioner of Social Security
with the authority to make rules and
regulations concerning Federal Old-Age,
Survivors, and Disability Insurance
benefits. The Social Security Act does
not require State law to apply in the
event of conflict between State and
Federal law.

Under 38 U.S.C. 5301(a), benefits
administered by VA are generally
exempt from garnishment. 38 U.S.C.
501(a) provides the Secretary of
Veterans Affairs with the authority to
make rules and regulations concerning
VA benefits. The statutes governing VA
benefits do not require State law to
apply in the event of conflict between
State and Federal law.

Under 45 U.S.C. 231m(a), Federal
railroad retirement benefits are
generally exempt from garnishment. 45
U.S.C. 231f(b)(5) provides the RRB with
rulemaking authority over issues rising
from the administration of Federal
Railroad retirement benefits. The
Railroad Retirement Act of 1974 does
not require State law to apply in the
event of conflict between State and
Federal law.

Under 45 U.S.C. 352(e), Federal
railroad unemployment and sickness
benefits are generally exempt from
garnishment. 45 U.S.C. 362(1) provides
the RRB with rulemaking authority over
issues rising from the administration of
Federal railroad unemployment and
sickness benefits. The Railroad
Unemployment Insurance Act does not
require State law to apply in the event
of a conflict between State and Federal
law.

Under 5 U.S.C. 8346, for the Civil
Service Retirement System (CSRS) and
under 5 U.S.C. 8470, for the Federal
Employees Retirement Systems (FERS),
Federal retirement benefits are generally
exempt from garnishment. 5 U.S.C. 8347
and 5 U.S.C. 8461, respectively, provide
the Director of OPM with the authority
to make rules and regulations
concerning CSRS and FERS benefits.
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OPM benefits statutes do not require
State law to apply in the event of
conflict between State and Federal law.

In accordance with the principles of
Federalism outlined in Executive Order
13132, the Agencies consulted with
State officials on issues addressed in the
interim final rule. Specifically, the
Agencies sought perspective on those
matters where Federalism implications
could potentially conflict with State
garnishment laws. The final rule does
not present new Federalism
implications that have not already been
considered during the promulgation of
the interim final rule.

D. Unfunded Mandates Reform Act of
1995 Determinations

Section 202 of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—4 (Unfunded Mandates Act)
requires that an agency prepare a
budgetary impact statement before
promulgating a rule that includes a
Federal mandate that may result in
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any 1 year. If a budgetary impact
statement is required, section 205 of the
Unfunded Mandates Act also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
The Agencies have determined that this
rule will not result in expenditures by
State, local, and tribal governments, or
by the private sector, of $100 million or
more. Accordingly, the Agencies have
not prepared a budgetary impact
statement or specifically addressed the
regulatory alternatives considered.

List of Subjects in 31 CFR Part 212

Benefit payments, Exempt payments,
Financial institutions, Garnishment,
Preemption, Recordkeeping.

Department of the Treasury, Fiscal
Service (Treasury)

Authority and Issuance

Accordingly, the interim final rule
which was published at 76 FR 9939 on
February 23, 2011, is adopted as a final
rule with the following changes:

PART 212—GARNISHMENT OF
ACCOUNTS CONTAINING FEDERAL
BENEFIT PAYMENTS

m 1. The authority citation for part 212
continues to read as follows:

Authority: 5 U.S.C. 8346; 5 U.S.C. 8470;
5 U.S.C. 1103; 31 U.S.C. 321; 31 U.S.C. 3321;
31 U.S.C. 3332; 38 U.S.C. 5301(a); 38 U.S.C.
501(a); 42 U.S.C. 405(a); 42 U.S.C. 407; 42
U.S.C. 659; 42 U.S.C. 1383(d)(1); 45 U.S.C.

231f(b); 45 U.S.C. 231m; 45 U.S.C. 352(¢); 45
U.S.C. 362(1).

m 2.In § 212.3, revise the definitions of

Benefit payment, Garnishment order or
order, and Protected amount to read as
follows:

§212.3 Definitions.

* * * * *

Benefit payment means a Federal
benefit payment referred to in § 212.2(b)
paid by direct deposit to an account
with the character “XX” encoded in
positions 54 and 55 of the Company
Entry Description field and the number
2" encoded in the Originator Status
Code field of the Batch Header Record
of the direct deposit entry.

* * * * *

Garnishment order or order means a
writ, order, notice, summons, judgment,
levy or similar written instruction
issued by a court, a State or State
agency, a municipality or municipal
corporation, or a State child support
enforcement agency, including a lien
arising by operation of law for overdue
child support or an order to freeze the
assets in an account, to effect a

garnishment against a debtor.
* * * * *

Protected amount means the lesser of
the sum of all benefit payments posted
to an account between the close of
business on the beginning date of the
lookback period and the open of
business on the ending date of the
lookback period, or the balance in an
account when the account review is
performed. Examples illustrating the
application of this definition are
included in Appendix C to this part.

* * * * *

m 3. Revise §212.6(h), toread as
follows:

§212.6 Rules and procedures to protect
benefits.
* * * * *

(h) Impermissible garnishment fee.
The financial institution may not charge
or collect a garnishment fee against a
protected amount. The financial
institution may charge or collect a
garnishment fee up to five business days
after the account review if funds other
than a benefit payment are deposited to
the account within this period, provided
that the fee may not exceed the amount
of the non-benefit deposited funds.

m 4.In § 212.7, revise the introductory
text and paragraph (a), to read as
follows:

§212.7 Notice to the account holder.

A financial institution shall issue the
notice required by § 212.6(e) in

accordance with the following
provisions.

(a) Notice requirement. The financial
institution shall send the notice in cases
where:

(1) A benefit agency deposited a
benefit payment into an account during
the lookback period;

(2) The balance in the account on the
date of account review was above zero
dollars and the financial institution
established a protected amount; and

(3) There are funds in the account in
excess of the protected amount.

* * * * *

m 5. In Appendix C to part 212, revise
the examples of the definition of
protected amount to read as follows:

Appendix C to Part 212—Examples of
the Lookback Period and Protected
Amount

* * * * *

The following examples illustrate the
definition of protected amount.

Example 1: Account balance less than sum
of benefit payments.

A financial institution receives a
garnishment order against an account holder
for $2,000 on May 20. The date of account
review is the same day, May 20, and the
balance in the account when the review is
performed is $1,000. The lookback period
begins on May 19, the date preceding the
date of account review, and ends on March
19, the corresponding date two months
earlier. The account review shows that two
Federal benefit payments were deposited to
the account during the lookback period
totaling $2,500, one for $1,250 on Friday,
April 30 and one for $1,250 on Tuesday,
April 1. Since the $1,000 balance in the
account when the account review is
performed is less than the $2,500 sum of
benefit payments posted to the account
during the lookback period, the financial
institution establishes the protected amount
at $1,000. The financial institution is not
required to send a notice to the account
holder.

Example 2: Three benefit payments during
lookback period.

A financial institution receives a
garnishment order against an account holder
for $8,000 on December 2. The date of
account review is the same day, December 2,
and the balance in the account when the
account review is performed is $5,000. The
lookback period begins on December 1, the
date preceding the date of account review,
and ends on October 1, the corresponding
date two months earlier. The account review
shows that three Federal benefit payments
were deposited to the account during the
lookback period totaling $4,500, one for
$1,500 on December 1, another for $1,500 on
November 1, and a third for $1,500 on
October 1. Since the $4,500 sum of the three
benefit payments posted to the account
during the lookback period is less than the
$5,000 balance in the account when the
account review is performed, the financial
institution establishes the protected amount
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at $4,500 and seizes the remaining $500 in
the account consistent with State law. The
financial institution is required to send a
notice to the account holder.

Example 3: Intraday transactions.

A financial institution receives a
garnishment order against an account holder
for $4,000 on Friday, September 10. The date
of account review is Monday, September 13,
when the opening balance in the account is
$6,000. A cash withdrawal for $1,000 is
processed after the open of business on
September 13, but before the financial
institution has performed the account review,
so that the balance in the account is $5,000
when the financial institution initiates an
automated program to conduct the account
review. The lookback period begins on
Sunday, September 12, the date preceding
the date of account review, and ends on
Monday, July 12, the corresponding date two
months earlier. The account review shows
that two Federal benefit payments were
deposited to the account during the lookback
period totaling $3,000, one for $1,500 on
Wednesday, July 21, and the other for $1,500
on Wednesday, August 18. Since the $3,000
sum of the two benefit payments posted to
the account during the lookback period is
less than the $5,000 balance in the account
when the account review is performed, the
financial institution establishes the protected
amount at $3,000 and, consistent with State
law, freezes the $2,000 remaining in the
account after the cash withdrawal. The
financial institution is required to send a
notice to the account holder.

Example 4: Benefit payment on date of
account review.

A financial institution receives a
garnishment order against an account holder
for $5,000 on Thursday, July 1. The date of
account review is the same day, July 1, when
the opening balance in the account is $3,000,
and reflects a Federal benefit payment of
$1,000 posted that day. The lookback period
begins on Wednesday, June 30, the date
preceding the date of account review, and
ends on Friday, April 30, the corresponding
date two months earlier. The account review
shows that two Federal benefit payments
were deposited to the account during the
lookback period totaling $2,000, one for
$1,000 on Friday, April 30 and one for $1,000
on Tuesday, June 1. Since the $2,000 sum of
the two benefit payments posted to the
account during the lookback period is less
than the $3,000 balance in the account when
the account review is performed, the
financial institution establishes the protected
amount at $2,000 and places a hold on the
remaining $1,000 in the account in
accordance with State law. The financial
institution is required to send a notice to the
account holder.

Example 5: Account co-owners with
benefit payments.

A financial institution receives a
garnishment order against an account holder
for $3,800 on March 22. The date of account
review is the same day, March 22, and the
balance in the account is $7,000. The
lookback period begins on March 21, the date
preceding the date of account review, and
ends on January 21, the corresponding date
two months earlier. The account review

shows that four Federal benefit payments
were deposited to the account during the
lookback period totaling $7,000. Two of these
benefit payments, totaling $3,000, were made
to the account holder against whom the
garnishment order was issued. The other two
payments, totaling $4,000, were made to a co-
owner of the account. Since the financial
institution must perform the account review
based only on the presence of benefit
payments, without regard to the existence of
co-owners on the account or payments to
multiple beneficiaries or under multiple
programs, the financial institution establishes
the protected amount at $7,000, equal to the
sum of the four benefit payments posted to
the account during the lookback period.
Since $7,000 is also the balance in the
account at the time of the account review,
there are no additional funds in the account
which can be frozen. The financial
institution is not required to send a notice to
the account holder.

By the Department of the Treasury.
Richard L. Gregg,
Fiscal Assistant Secretary.

Dated: May 9, 2013.

By the Social Security Administration.
Carolyn W. Colvin,
Acting Commissioner of Social Security.

Dated: May 1, 2013.

By the Department of Veterans Affairs.
Jose D. Riojas,
Interim Chief of Staff .

Dated: April 25, 2013.

By the Railroad Retirement Board.
Martha P. Rico,
Secretary to the Board.

By the Office of Personnel Management.
Elaine Kaplan,
Acting Director.
[FR Doc. 2013-12567 Filed 5-28-13; 8:45 am)]
BILLING CODE 4810-25-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1926

[Docket No. OSHA-2012-0025]

RIN 1218-AC75

Cranes and Derricks in Construction:
Revising the Exemption for Digger
Derricks

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Final rule.

SUMMARY: OSHA published a direct final
rule and a companion notice of
proposed rulemaking on November 9,
2012, to broaden the exemption for
digger derricks in its construction
standard for cranes and derricks. OSHA

received a significant adverse comment
on the direct final rule during the
comment period, and as a result, OSHA
withdrew the direct final rule on
February 7, 2013. After considering this
comment, OSHA is issuing this final
rule based on the notice of proposed
rulemaking.

DATES: This final rule is effective on
June 28, 2013.

ADDRESSES: In compliance with 28
U.S.C. 2112(a), OSHA designates the
Associate Solicitor of Labor for
Occupational Safety and Health as the
recipient of petitions for review of the
final rule. Contact Joseph M.
Woodward, Associate Solicitor, at the
Office of the Solicitor, Room S—4004,
U.S. Department of Labor, 200
Constitution Avenue NW., Washington,
DC 20210; telephone: (202) 693—-5445.

FOR FURTHER INFORMATION CONTACT:

General information and press
inquiries: Mr. Frank Meilinger, OSHA
Office of Communications, Room
N-3647, U.S. Department of Labor, 200
Constitution Avenue NW., Washington,
DC 20210; telephone: (202) 693—1999.

Technical inquiries: Mr. Garvin
Branch, Directorate of Construction,
Room N-3468, OSHA, U.S. Department
of Labor, 200 Constitution Avenue NW.,
Washington, DC 20210; telephone: (202)
693—2020; fax: (202) 693—1689.

Copies of this Federal Register notice
and news releases: This Federal
Register notice, as well as news releases
and other relevant information, are
available at OSHA’s Web page at
http://www.osha.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Discussion of the Digger-Derrick Exemption
in 29 CFR 1926 Subpart CC
A. Background
B. Comment on the Proposed Rule and
Withdrawal of the Direct Final Rule
C. Agency Decision To Issue a Final Rule
D. Revisions to the Text of the Exemption
in 29 CFR 1926.1400(c)(4)
E. Discussion of Conforming Revisions to
29 CFR 1926 Subpart V
II. Agency Determinations
A. Significant Risk
B. Final Economic Analysis and Final
Regulatory Flexibility Analysis
C. Technological Feasibility
D. Paperwork Reduction Act of 1995
E. Federalism
F. State Plan States
G. Unfunded Mandates Reform Act
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Indian Tribal Governments
List of Subjects in 29 CFR Part 1926
Authority and Signature
Amendments to Standards
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I. Discussion of the Digger-Derrick
Exemption in 29 CFR 1926 Subpart CC

A. Background

A digger derrick (also called a “radial
boom derrick”) is a specialized type of
equipment designed to install utility
poles. A digger derrick typically comes
equipped with augers to drill holes for
the poles, and with a hydraulic boom to
lift the poles and set them in the holes.
Employers also use the booms to lift
objects other than poles; accordingly,
electric utilities, telecommunication
companies, and their contractors use
booms both to place objects on utility
poles and for general lifting purposes at
worksites (Docket ID: OSHA-2007—
0066-0139.1).

OSHA'’s current standard for Cranes
and Derricks in Construction,
promulgated in 2010 as 29 CFR part
1926 subpart CC, covers digger derricks,
but includes a limited exemption for all
pole work in the electric-utility and
telecommunications industries,
including placing utility poles in the
ground and attaching transformers and
other equipment to the poles (see 29
CFR 1400(c)(4); 75 FR 47906, 47924—
47926, and 48136 (Aug. 9, 2010)). As
explained in more detail in the
preamble to the proposed rule, OSHA
developed its 2010 standard through a
negotiated rulemaking involving
stakeholders from many affected sectors.
In its proposed rule based on the draft
standard from the stakeholders, OSHA
included only a narrow exemption for
digger derricks used to dig holes. OSHA
later expanded the exemption in the
2010 final rule in response to
commenters who complained that the
proposed narrow exemption did not
include customary uses of the digger
derrick that involve placing a pole in
the hole and attaching transformers and
other items to the pole (see 75 FR 47906,
47924-47926, and 48136 (Aug. 9,
2010)).

In the current digger-derrick
exemption to subpart CC, OSHA
clarifies that employers engaged in
exempted digger-derrick construction
activities must still comply with the
applicable worker protections in the
OSHA standards governing electric-
utility and telecommunications work at
§1910.268, Telecommunications, and
§1910.269, Electric power generation,
transmission, and distribution.
Accordingly, exempt digger-derrick
work subject to 29 CFR part 1926
subpart V—Power Transmission and
Distribution, must comply with 29 CFR
1910.269, while digger derricks used in
construction work for
telecommunication service (as defined
at 29 CFR 1910.268(s)(40)) must comply

with 29 CFR 1910.268. When digger-
derrick activities are exempt from
subpart CC of 29 CFR part 1926,
employers also must comply with all
other applicable construction standards,
such as 29 CFR part 1926 subpart O—
Motor Vehicles, Mechanized
Equipment, and Marine Operations, and
subpart V.1

On October 6, 2010, Edison Electrical
Institute (EEI) petitioned for review of
the Cranes and Derricks in Construction
standard in the U.S. Court of Appeals
for the District of Columbia. During
subsequent discussions with OSHA, EEI
provided new information to OSHA
regarding the use of digger derricks in
the electric-utility industry, and the
impact on utilities’ operations of the
current digger-derrick exemption in
subpart CC. According to EEI, the
exemption from subpart CC covers
roughly 95 percent of work conducted
by digger derricks in the electric-utility
industry (see OSHA-2012-0025-0004:
EEI Dec. 7, 2010, letter, page 2). The
majority of work under the remaining 5
percent is work closely related to the
exempted work (Id.). For example, when
electric utilities use digger derricks to
perform construction work involving
pole installations, the same digger-
derrick crew that performs the pole
work typically installs pad-mount
transformers on the ground as part of
the same power system as the poles.
While the pole work is exempt under 29
CFR 1926.1400(c)(4), the placement of
the pad-mount transformers on the
ground is not.

On November 9, 2012, OSHA
published a direct final rule and a
companion proposed rule to broaden
the digger-derrick exemption in subpart
CC to exempt the placement of pad-

1For telecommunications work, compliance with
the provisions of § 1910.268 is a condition of the
exemption in § 1926.400(c)(4). The scope
limitations in § 1910.268(a) (such as the language
stating that it does not apply to construction) are
irrelevant to application of the exemption. When an
employer uses a digger derrick for
telecommunications construction work and does
not comply with the provisions in § 1910.268, then
that employer fails to qualify for the exemption in
§1926.400(c)(4). As a result, that employer must
comply with all of the requirements in subpart CC
of 29 CFR part 1926, including the operator-
certification requirements in § 1926.1427. When the
employer fails to comply with subpart CC, and
cannot demonstrate that it complied with
§1910.268 for telecommunications work, or
§1910.269 for electric-utility work, then OSHA will
cite the employer under subpart CC (not
§§1910.268 or 1910.269). When the employer
demonstrates that it is complying with the
exemption in subpart CC, but is not complying with
the separate requirements in 29 CFR part 1926
subpart O, applicable to all motorized vehicles in
construction, then OSHA will cite the employer
under subpart O. Note that this explanation does
not mean that OSHA is restricting its enforcement
discretion on whether to issue citations at all.

mount transformers (77 FR 67313 and
67270 (Nov. 9, 2012)). In these
documents, OSHA concluded that,
compared to currently exempted pole
work, most (if not all) of the remaining
5 percent of work is at least as safe (77
FR 67315 and 67272). Weight
measurements provided by EEI
demonstrate that transformers placed on
a pad on the ground are roughly the
same weight as, or in some cases lighter
than, the weight of the transformers
lifted onto the poles or the poles
themselves (see OSHA-2012—-0025—
0003: EEI handout, “Typical Weights”
chart).2 In addition, OSHA explained
that electric utilities typically place
distribution transformers in a right of
way along front property lines, close to
a roadway, or along rear property lines,
irrespective of whether the transformers
are pole mounted or pad mounted (77
FR 67315 and 67272). In these cases, the
lifting radius of a digger derrick placing
a transformer on a pad is similar to the
lifting radius of a digger derrick placing
a transformer on a pole (Id.).
Consequently, the lifting forces on a
digger derrick should be approximately
the same regardless of whether the
transformer is pole mounted or pad
mounted (see, e.g., OSHA-2012-0025—
0003). Finally, OSHA noted that the
approximate height of the transformer
relative to the employee installing the
transformer is the same for the two
types of transformers (Id.). An employee
installing a pad-mounted transformer is
on the ground, near the pad, whereas an
employee installing a pole-mounted
transformer is either on the pole, or in
an aerial lift, near the mounting point
for the transformer. In either case, the
transformer would be near the same
height as the employee. OSHA received
no comments challenging these
statements.

OSHA also noted EEI's concerns
about how the limited exemption failed
to produce a significant economic
savings for the electric-utility industry.
Because the same workers generally
perform both types of work, utility
employers would, when the standard
becomes fully effective in November
2014, incur the cost of meeting all of the

20OSHA noted that EEI’s chart does not show
weights for concrete and plastic transformer pads,
and EEI did not indicate that utilities use digger
derricks to place these pads (77 FR 67315 and
67272). When utilities use digger derricks to lift
these pads, EEI's presentation indicates that the
digger derricks lift the transformers separately.
Because the surface area of these pads is
comparable to the transformers on them, and
because these pads are generally only a few
hundred millimeters thick, OSHA stated its belief
that the pads did not weigh any more than
transformers or poles (Id.). OSHA received no
comments indicating that these assumptions were
invalid.
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other requirements in subpart CC,
including the operator-certification
requirements, for those workers who
perform the 5 percent of work not
currently exempted from subpart CC.
OSHA noted that compliance with the
entire standard could result in a sizable
cost to the electric-utility industry
(about $21.6 million annually) for an
activity that does not appear
significantly more dangerous than the
type of activity that OSHA already
exempts, and that OSHA did not
consider this result when it
promulgated the 2010 standard (77 FR
67315 and 67272) (see Section IV.B. in
this preamble for a summary of these
costs). OSHA did not receive any
comments disputing this economic
impact.

OSHA also notes that the largest labor
organization for workers in the electric-
utility industry, the International
Brotherhood of Electrical Workers,
participated in the settlement
discussions and corroborated the
general validity of the information
provided by EEI, actively supported
EEI’s request for an expanded digger-
derrick exemption, and did not submit
any objections to the proposed
expansion of the digger-derrick
exemption.

B. Comment on the Proposed Rule and
Withdrawal of the Direct Final Rule

OSHA received only one comment on
the direct final rule published on
November 9, 2012 ; the comment was
from a ““safety professional and certified
industrial hygienist in safety
management”’ (see Docket ID: OSHA—
2012-0025-0008). OSHA previously
explained in the direct final rule and the
companion proposed rule for this
rulemaking that it would treat a
comment on either the direct final rule
or the notice of proposed rulemaking as
comment on both documents. The
Agency stated further that it would
withdraw the direct final rule and
determine whether it should proceed
with the proposed rule if it received a
significant adverse comment (77 FR
67314 and 67271).

OSHA explained that a “‘significant
adverse comment” is one that “explains
why the amendments to OSHA’s digger-
derrick exemption would be
inappropriate,” and that withdrawal of
the direct final rule would be necessary
if the comment ‘“‘raises an issue serious
enough to warrant a substantive
response in a notice-and-comment
process” (Id.). OSHA determined that
the comment met that test. As a result,
OSHA published a withdrawal of the
direct final rule on February 7, 2013 (78
FR 8985). In the withdrawal notice,

OSHA stated that it would address the
comment in a follow-on final rule based
on the companion notice of proposed
rulemaking. OSHA hereby addresses the
significant adverse comment received as
a comment on the proposed rule, and
issues this final rule based on the
November 9, 2012 notice of proposed
rulemaking.

The comment addresses a single issue
in the proposed rule. The commenter
expressed concern that the exemption
for digger derricks decreased worker
safety by exempting riggers and signal
persons working with digger derricks
from the specific qualification, training,
and testing requirements contained in
subpart CC. Accordingly, the
commenter urged OSHA to further
revise its proposed amendments to
“include the elements of rigger and
signal person qualification, training and
testing requirements for excluded
workers” (see Docket ID: OSHA—-2012—
0025-0008). Specifically, the
commenter requested that OSHA amend
its proposed conforming amendments to
29 CFR 1926.952, which establish the
protections that apply to all electric-
utility digger-derrick activities
exempted from subpart CC, to include
the requirements for rigger and signal
person qualification, training, and
testing found currently in subpart CC.

The comment does not persuade
OSHA that a revision to the proposed
rule is necessary or appropriate. OSHA
notes that the commenter did not
acknowledge that the majority of digger
derrick activity in the electric-utility
industry already is exempt from the
subpart CC requirements he addresses.
The commenter did not distinguish the
5 percent of digger-derrick activity
proposed for exemption by this
rulemaking from the 95 percent of work
performed by digger derricks currently
exempted from the rigger and signal
person qualifications in subpart CC.
Therefore, the commenter appears to be
requesting action outside the scope of
this rulemaking (i.e., addressing all
digger-derrick work, not just the 5
percent of work proposed for exemption
by this rulemaking). Additionally, the
commenter did not indicate that EEI
was mistaken in its estimate that 95
percent of the digger-derrick work in its
industry was already exempt from
subpart CC; the commenter also did not
assert that the dangers posed by the 5
percent of work within the scope of this
rulemaking are greater than the dangers
present in the 95 percent of digger-
derrick work already exempted.
Moreover, the commenter did not
indicate whether a rigger or signal
person would typically be necessary to

perform the 5 percent of work addressed
in this rulemaking.

In addressing his recommended
revisions, the commenter discussed data
he assembled on seven digger-derrick
incidents between 2001 and 2011. The
commenter asserted broadly that the
presence of signal persons and riggers
would have prevented these incidents,
but did not support this assertion with
respect to any of the specific incidents.
When OSHA examined these incidents,
it determined that none of them
involved placing pad-mount
transformers on the ground or any other
type of work exempted by this
rulemaking.

If OSHA retained the qualification,
training, and testing requirements from
subpart CC for the 5 percent of utility
work subject to this rulemaking, it
would be imposing unwarranted costs
on employers and perpetuating the
problem that EEI identified when it
requested the expanded exemption.
Under this approach, 95 percent of
utility work would remain exempt from
these requirements, while 5 percent of
this work would not be exempt;
nevertheless, utility employers would
incur the full cost of meeting all of the
qualification, training, and testing
requirements in subpart CC for signal
persons and riggers to assist with 5
percent of the work. More importantly,
employers would incur these costs even
though there is no evidence that the
dangers present in the 5 percent of the
work are greater than those presented in
the 95 percent of digger-derrick work
already exempted.

In addition, although the commenter
expressed concern about the absence of
subpart CC qualification, training, and
testing requirements for exempt digger-
derrick activities, OSHA notes that any
digger-derrick activity exempted from
subpart CC will still be subject to the
training requirements and other
requirements in subpart V. Subpart V
addresses the hazards present in
electric-utility work, particularly the
hazards of electrocution raised by the
commenter. In at least several of the
incidents cited by the commenter, it
appears that compliance with existing
OSHA standards would have prevented
the injury.

In summary, OSHA finds that there is
no evidence that the dangers present in
the 5 percent of the work are greater
than the hazards present in the 95
percent of digger-derrick work already
exempted from subpart CC. Moreover,
OSHA'’s analysis indicates that the
incidents cited by the commenter did
not involve work exempted by this final
rule. In addition, there is no evidence
that the subpart CC training and
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qualification requirements
recommended by the commenter would
have prevented those incidents.

C. Agency Decision To Issue a Final
Rule

Based on the rulemaking record as a
whole, OSHA concludes that it is
appropriate to proceed with the
proposed rule and remove the burdens
imposed on employers by the remaining
5 percent of non-exempt work.
Therefore, OSHA is expanding the
digger-derrick exemption to include all
digger derricks used in construction
work subject to 29 CFR part 1926
subpart V. Based on its estimates in the
Final Economic Analysis provided in
the 2010 final rule, the Agency
determines that expanding the
exemption for digger derricks will
enable employers in NAICS 221120
(Electric Power Generation) to avoid
compliance costs of about $15.9 million
per year, while employers in NAICS
221110 (Electric Power Transmission,
Control, and Distribution) will avoid
compliance costs of about $5.7 million
per year, for a total cost savings of about
$21.6 million annually.

When the Agency promulgated the
final Cranes and Derricks in
Construction rule, OSHA’s primary
concern about extending the digger-
derrick exemption beyond pole work
was that such action would provide
employers with an incentive to use
digger derricks on construction sites to
perform construction tasks normally
handled by cranes—tasks that are
beyond the original design capabilities
of a digger derrick. In discussing this
concern, OSHA stated, “[T]he general
lifting work done at those other
worksites would be subject to this
standard if done by other types of lifting
equipment, and the same standards
should apply as apply to that
equipment . . ..” (75 FR 47925). OSHA
acknowledges that revising the
exemption would extend the digger-
derrick exemption to include some work
at substations. However, EEI indicated
that employers in the electric-utility
industry limit such uses to assembly or
arrangement of substation components,
and that these employers use other
types of cranes instead of digger
derricks to perform lifting and
installation work at substations (see
OSHA-2012-0025-0005: Jan. 2011 EEI
letter). If OSHA finds that employers are
using digger derricks increasingly for
other tasks, the Agency may revisit this
issue and adjust the exemption
accordingly.

D. Revisions to the Text of the
Exemption in 29 CFR 1926.1400(c)(4)

OSHA is revising the exemption in
existing 29 CFR 1926.1400(c)(4) to
include within the exemption the
phrase “any other work subject to
subpart V of 29 CFR part 1926 as
proposed. This revision expands the
exemption to remove from coverage
under subpart CC of 29 CFR part 1926
the types of non-pole, digger-derrick
work described by EEI The Agency also
is making several minor clarifications to
the text of the exemption. First, OSHA
is replacing “and”” with “or” in the
phrase “poles carrying electric or
telecommunication lines” (emphasis
added). This revision will ensure that
the regulated community does not
misconstrue the exemption as limited to
poles that carry both electric and
telecommunications lines. This
clarification is consistent with OSHA’s
explanation in the preamble of the final
Cranes and Derricks in Construction
rule (see 75 FR 47925).

Second, OSHA is adding the phrase
“to be eligible for this exclusion” at the
beginning of the sentence requiring
compliance with subpart V of 29 CFR
part 1926 and § 1910.268. This revision
limits the exemption to the use of digger
derricks that comply with the
requirements in subpart V or § 1910.268.
If an employer uses a digger derrick for
subpart V or telecommunications work
without complying with all of the
requirements in subpart V or § 1910.268,
then the work is not exempt and the
employer must comply with all of the
requirements of subpart CC of 29 CFR
part 1926. This clarification is
consistent with OSHA’s explanation of
the exemption in the preamble of the
final rule (see 75 FR 47925-47926).

Third, in § 1926.1400(c)(4) of this
final rule, OSHA is replacing the
reference to § 1910.269 with a reference
to subpart V. This revision is not
substantive in that electric-utility
employers having activities that fall
within the digger-derrick exemption
currently must comply with subpart V
because the exempt activity is subpart V
work, and they also must comply
currently with § 1910.269 because
subpart V requires them to do so (see 29
CFR 1926.952(c)(2)). By replacing the
reference to § 1910.269 in the
§1926.1400(c)(4) exemption with a
reference to subpart V, OSHA is
removing any implication that these
employers need only comply with
§1910.269 and not with all subpart V
requirements, including subpart O
requirements for motorized vehicles.

E. Discussion of Conforming Revisions
to 29 CFR 1926 Subpart V

As part of the harmonizing process
mentioned in the previous section,
OSHA in this final rule also is revising
§1926.952(c)(2) in subpart V, which
requires compliance with § 1910.269 for
all digger-derrick work exempted from
subpart CC, including compliance with
§§1910.269(p), Mechanical equipment,
1910.269(a)(2), Training, and
1910.269(1), Working on or near exposed
energized parts. When OSHA
promulgated subpart CC of 29 CFR 1926
in 2010, the Agency also revised
§1926.952(c)(2) (75 FR 48135). This
revision mirrored the terminology in the
digger-derrick exemption at
§1926.1400(c)(4), and required
employers using digger derricks so
exempted to comply with § 1910.269. In
making this revision, the Agency
explained that it revised § 1926.952(c) to
require digger derricks to comply with
§1910.269 to provide “‘comparable
safety requirements” (Id.).

OSHA is revising § 1926.952(c)(2) in
this final rule so that it continues to
mirror the updated terminology in the
digger-derrick exemption at
§1926.1400(c)(4). As part of the revision
to § 1926.952(c)(2), OSHA is clarifying
that the requirement to comply with
§1910.269 is in addition to, not in place
of, the general requirement in
§1926.952(c) that all equipment
(including digger derricks) must comply
with subpart O of 29 CFR part 1926.

II. Agency Determinations
A. Significant Risk

The purpose of the Occupational
Safety and Health Act of 1970 (OSH Act;
29 U.S.C. 651 et al.) is “to assure so far
as possible every working man and
woman in the Nation safe and healthful
working conditions and to preserve our
human resources” (29 U.S.C. 651(b)). To
achieve this goal, Congress authorized
the Secretary of Labor to promulgate
and enforce occupational safety and
health standards (29 U.S.C. 654(b),
655(b)). An occupational safety or
health standard is a standard that
“requires conditions, or the adoption or
use of one or more practices, means,
methods, operations, or processes,
reasonably necessary or appropriate to
provide safe or healthful employment
and places of employment” (29 U.S.C.
652(8)). A standard is reasonably
necessary or appropriate within the
meaning of Section 652(8) when it
substantially reduces or eliminates
significant risk (see Industrial Union
Department, AFL-CIO v. American
Petroleum Institute, 448 U.S. 607
(1980)).
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This final rule does not impose any
additional requirements on employers.
It, therefore, does not require an
additional significant risk finding (see
Edison Electric Institute v. OSHA, 849
F.2d 611, 620 (DC Cir. 1988)). Moreover,
for the reasons explained above, OSHA
believes that adopting the proposed rule
will not adversely affect safety.

B. Final Economic Analysis and Final
Regulatory Flexibility Act Analysis

When it issued the final rule for
Cranes and Derricks in Construction in
2010, OSHA prepared a Final Economic
Analysis (FEA) as required by the
Occupational Safety and Health Act of
1970 (“OSH Act’; 29 U.S.C. 651 et seq.)
and Executive Orders 12866 (58 FR
51735 (Sept. 30, 1993) and 13563 (76 FR
3821 (Jan. 21, 2011)). OSHA also
published a final regulatory flexibility
analysis as required by the Regulatory
Flexibility Act (5 U.S.C. 601-612).

In the FEA for the 2010 final rule
(OSHA-2007-0066—0422), the Agency
estimated that there were about 10,000
crane operators in NAICS 221110
(Electric Power Generation), and about
20,000 crane operators in NAICS 221120
(Electric Power Transmission, Control,
and Distribution). OSHA based these
figures on estimates of the number of
construction work crews in these
industries from its subpart V
Preliminary Economic Analysis, with an
allowance (to assure maximum
flexibility) that there be three trained
crane operators for every work crew (see
75 FR 48084). Based on submissions to
the record, OSHA estimated that 85
percent of these 30,000 operators
(25,500) worked on digger derricks,
while 15 percent of the operators
operated truck-mounted cranes, or boom
trucks; therefore, a total of 25,500
digger-derrick operators would require
operator certification (Id.).

In its FEA for the 2010 final rule,
OSHA estimated that the annual total
costs for NAICS 221110 would be $6.7
million ($4 million for operator
certification), and the annual total costs
for NAICS 221120 would be $18.7
million ($8.7 million for operator
certification) (see FEA Table B—9 at 77
FR 48103). Fully exempting digger
derricks from the scope of the standard
also eliminates costs for other activities
besides operator certification, such as
inspections and power-line safety. In
the 2010 FEA, the two main cost
components for an industry were the
number of crane operators and the
number of jobs involving cranes. That
FEA estimated that digger derricks
represented 85 percent of operators, and
85 percent of jobs involving cranes.
OSHA, therefore, estimates that digger

derricks account for 85 percent of the
costs attributed to NAICS 221110 and
NAICS 221120. Applying this 85
percent factor to the total costs for the
industries yields costs for digger
derricks of $5.7 million per year in
NAICS 221110 and $15.9 million per
year in NAICS 221120, for a total of
$21.6 million per year.3

This final rule will eliminate nearly
all of the estimated $21.6 million per
year in costs associated with digger
derricks. These estimated cost savings
may be slightly overstated because
OSHA noted in its 2010 FEA that the
cost assumptions might not represent
the most efficient way to meet the
requirements of the rule. However,
OSHA wanted to assure the regulated
community that, even with somewhat
overstated cost estimates, the rule
would still be economically feasible.

At the same time, it does not appear
that there will be any significant
reduction in benefits from the subpart
CC rule. In its 2010 FEA (OSHA-2007—
0066—0422), OSHA reported an average
of 0.5 crane-related fatalities per year in
SIC codes NAICS 221110 and NAICS
221120. However, the 2010 FEA did not
indicate that any of these fatalities
involved digger derricks or other
equipment covered by the standard.
Moreover, in light of the information
provided by EEI, there is no indication
that the additional 5 percent of digger-
derrick activity exempted through this
rulemaking poses any hazard greater
than the hazard posed by the digger-
derrick activities already exempted in
the 2010 final rule.

Because this rule estimates cost
savings of $21.6 million per year, this
rule is not economically significant
within the meaning of Executive Order
12866. The rule does not impose
additional costs on any private-sector or
public-sector entity, and does not meet
any of the criteria for an economically
significant or major rule specified by

3Based on the size of digger derricks and EEI's

descriptions of digger-derrick activities, OSHA
understands that the vast majority of digger-derrick
use for construction activity in the electric-utility
industry will involve transmission and distribution
work subject to subpart V of 29 CFR part 1926.
Employers categorized under NAICS 221120
generally conduct electric-transmission and
electric-distribution work. However, OSHA is
including digger derricks under NAICS 221110,
which is the SIC code for power generation, because
some employers may be under that SIC code when
their primary work is in that area, but those
employers also may engage in transmission work
covered by subpart V. Because the record does not
indicate that employers use digger derricks for
power-generation construction activities, OSHA
assumes that the use of digger derricks under
NAICS 221110 is for subpart V work. OSHA
included this identical explanation in the preamble
to the proposed rule, and received no comments
challenging this assumption.

Executive Order 12866 and the relevant
statutes. This rule is not a ‘“‘major rule”
under Section 804 of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.).

OSHA developed this rule consistent
with the provisions of Executive Orders
12866 and 13563. Accordingly, this rule
follows closely the principle of EO
13563 that agencies should use new
data developed after completion of a
rulemaking (retrospective analysis) to
determine if a regulation “should be
modified, streamlined, expanded, or
repealed.” In this case, review of data
submitted after completion of the initial
rulemaking provided OSHA with the
opportunity to streamline a rule by
dropping its application to all digger
derricks used in the electric-utility
industry, thereby saving the industry an
estimated $21.6 million per year. As
described previously, this action
removes duties and costs for the
electric-utility industry, and does not
impose any new duties on any
employer. Because this final rule will
reduce costs for small entities, the
Agency certifies that the final standard
will not impose significant economic
costs on a substantial number of small
entities.

OSHA included a similar economic
analysis and certification in the
preamble of the proposed rule and did
not receive any comments challenging
that analysis or the certification. The
one comment that OSHA received,
described earlier in this preamble,
suggested that there might be additional
net savings if OSHA revised the
exemption to retain qualification,
training, and testing requirements for
signal persons and riggers, but the
comment did not dispute OSHA’s
analysis of the cost reductions
associated with the exemption as
proposed. For the reasons explained
previously, OSHA determined that it
would not revise the exemption as
requested by the commenter.

C. Technological Feasibility

A standard is technologically feasible
when the protective measures it requires
already exist, when available technology
can bring the protective measures into
existence, or when that technology is
reasonably likely to develop (see
American Textile Mfrs. Institute v.
OSHA, 452 U.S. 490, 513 (1981);
American Iron and Steel Institute v.
OSHA, 939 F.2d 975, 980 (D.C. Cir.
1991)). This rule does not require any
additional protective measures. In the
2010 FEA, OSHA found the standard to
be technologically feasible (75 FR
48079). OSHA concludes that this
revision is feasible as well because it
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reduces or removes current
requirements on employers. OSHA also
reiterated that finding in the preamble
of the proposed rule for this rulemaking,
and did not receive any comment on
that finding.

D. Paperwork Reduction Act of 1995

When OSHA issued the final rule on
August 9, 2010, the Agency submitted
an Information Collection Request (ICR)
to the Office of Management and Budget
(OMB) titled Cranes and Derricks in
Construction (29 CFR Part 1926 Subpart
CC). On November 1, 2010, OMB
approved the ICR under OMB Control
Number 1218-0261, with an expiration
date of November 30, 2013.
Subsequently, in December 2010, OSHA
discontinued the Cranes and Derricks
Standard for Construction (29 CFR
1926.550) ICR (OMB Control Number
1218-0113) because the new ICR
superseded that ICR. In addition, OSHA
retitled the new ICR to Cranes and
Derricks in Construction (29 CFR Part
1926, Subpart CC and Subpart DD).

This rule, which expands the digger-
derrick exemption, does not require any
additional collection of information or
alter the substantive requirements
detailed in the 2010 ICR. The only
impact on the collection of information
will be a reduction in the number of
entities collecting information. OMB did
not require OSHA to submit a new
proposed ICR when OSHA issued the
proposed rule, and OSHA does not
believe it is necessary to submit a new
ICR to OMB now. OSHA will identify
any reduction in burden hours when it
renews the ICR. OSHA requested
comment on this approach in the
proposed rulemaking describing the
digger-derrick exemption, but received
none.

OSHA notes that a federal agency
cannot conduct or sponsor a collection
of information unless it is approved by
OMB under the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501 et seq., and
the agency also displays a currently
valid OMB control number for the
collection of information; the public
need not respond to a collection of
information requirement unless the
agency displays a currently valid OMB
control number. Also, notwithstanding
any other provisions of law, no person
shall be subject to a penalty for failing
to comply with a collection of
information requirement if the
requirement does not display a
currently valid OMB control number.

E. Federalism

OSHA reviewed this final rule in
accordance with the Executive Order on
Federalism (Executive Order 13132 (64

FR 43255 (Aug. 10, 1999))), which
requires that federal agencies, to the
extent possible, refrain from limiting
state policy options, consult with states
prior to taking any actions that would
restrict state policy options, and take
such actions only when clear
constitutional authority exists and the
problem is national in scope. Executive
Order 13132 provides for preemption of
state law only with the expressed
consent of Congress. Federal agencies
must limit any such preemption to the
extent possible.

Under Section 18 of the OSH Act (29
U.S.C. 667), Congress expressly
provides that states may adopt, with
federal approval, a plan for the
development and enforcement of
occupational safety and health
standards. OSHA refers to states that
obtain federal approval for such a plan
as “‘State Plan States.” Occupational
safety and health standards developed
by State Plan States must be at least as
effective in providing safe and healthful
employment and places of employment
as the federal standards. Subject to these
requirements, State Plan States are free
to develop and enforce under state law
their own requirements for safety and
health standards.

OSHA concluded in 2010 that its
promulgation of subpart CC complies
with Executive Order 13132 (75 FR
48128 and 48129). Because the current
rulemaking does not impose any
additional burdens, that analysis applies
to this revision of the digger-derrick
exemption. Therefore, this final rule
complies with Executive Order 13132.
In states without OSHA-approved state
plans, any standard developed from this
rule will impact state policy options in
the same manner as every standard
promulgated by OSHA. In State Plan
States, this rulemaking does not limit
state policy options.

F. State Plan States

When federal OSHA promulgates a
new standard or a more stringent
amendment to an existing standard, the
27 states and U.S. territories with their
own OSHA-approved occupational
safety and health plans must amend
their standards to reflect the new
standard or amendment, or show OSHA
why such action is unnecessary, e.g.,
because an existing state standard
covering this area is at least as effective
in protecting employees as the new
federal standard or amendment (29 CFR
1953.5(a)). The state standard must be at
least as effective in protecting
employees as the final federal rule. State
Plan States must issue the standard
within six months of the promulgation
date of the final federal rule. When

OSHA promulgates a new standard or
amendment that does not impose
additional or more stringent
requirements than an existing standard,
State Plan States need not amend their
standards, although OSHA may
encourage them to do so. The 27 states
and U.S. territories with OSHA-
approved occupational safety and health
plans are: Alaska, Arizona, California,
Hawaii, Indiana, Iowa, Kentucky,
Maryland, Michigan, Minnesota,
Nevada, New Mexico, North Carolina,
Oregon, Puerto Rico, South Carolina,
Tennessee, Utah, Vermont, Virginia,
Washington, and Wyoming.
Connecticut, lllinois, New Jersey, New
York, and the Virgin Islands have
OSHA-approved State Plans that apply
to state and local government employees
only.

The amendments made in this rule do
not impose any new requirements on
employers. Accordingly, State Plan
States need not amend their standards
to incorporate the expanded exemption
specified in this rule, but they may do
so if they so choose.

G. Unfunded Mandates Reform Act

When OSHA issued the 2010 final
rule for Cranes and Derricks in
Construction, it reviewed the rule
according to the Unfunded Mandates
Reform Act of 1995 (UMRA; 2 U.S.C.
1501 et seq.) and Executive Order
13132. OSHA concluded that the final
rule did not meet the definition of a
“Federal intergovernmental mandate”
under the UMRA (75 FR 48130).
OSHA'’s standards do not apply to state
or local governments except in states
that have voluntarily adopted state
plans. OSHA further noted that the rule
imposed costs of over $100 million per
year on the private sector and, therefore,
required review under the UMRA for
those costs; the Agency determined that
its Final Economic Analysis met that
requirement (Id).

As discussed above in Section ILB. of
this preamble, this rule reduces
expenditures by private-sector
employers. For the purposes of the
UMRA, OSHA certifies that this rule
does not mandate that state, local, or
tribal governments adopt new,
unfunded regulatory obligations, or
increase expenditures by the private
sector of more than $100 million in any
year. OSHA included an identical
certification in the preamble of the
proposed rule, and received no
comment challenging that certification.

H. Consultation and Coordination With
Indian Tribal Governments

OSHA reviewed this rule in
accordance with Executive Order 13175
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(65 FR 67249 (Nov. 9, 2000)), and
determined that it does not have “tribal
implications” as defined in that order.
This rule does not have substantial
direct effects on one or more Indian
tribes, on the relationship between the
federal government and Indian tribes, or
on the distribution of power and
responsibilities between the federal
government and Indian tribes.

List of Subjects in 29 CFR Part 1926

Cranes and derricks, Construction
industry, Electric power, Occupational
safety and health.

Authority and Signature

David Michaels, Ph.D., MPH,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Ave. NW., Washington, DC 20210,
authorized the preparation of this
notice. OSHA is issuing this final rule
under the following authorities: 29
U.S.C. 653, 655, 657; 40 U.S.C. 3701 et
seq.; 5 U.S.C. 553; Secretary of Labor’s
Order No. 1-2012 (77 FR 3912, Jan. 25,
2012); and 29 CFR part 1911.

Signed at Washington, DC, on May 22,
2013.

David Michaels

Assistant Secretary of Labor for Occupational
Safety and Health.

Amendments to Standards

For the reasons stated in the preamble
of this rule, OSHA amends 29 CFR part
1926 as follows:

PART 1926—[AMENDED]

Subpart V—Power Transmission and
Distribution

m 1. Revise the authority citation for
subpart V to read as follows:

Authority: 40 U.S.C. 3701; 29 U.S.C. 653,
655, 657; Secretary of Labor’s Order Nos. 12—
71 (36 FR 8754); 8-76 (41 FR 25059); 9-83
(48 FR 35736), 1-90 (55 FR 9033), 5-2007 (72
FR 31159), or 1-2012 (77 FR 3912), as
applicable. Section 1926.951 also is issued
under 29 CFR part 1911.

m 2. Amend § 1926.952 by revising
paragraph (c)(2) to read as follows:

§1926.952 Mechanical equipment.

* * * * *

(c) * x %

(2) Use of digger derricks must
comply with § 1910.269 (in addition to
29 CFR part 1926, subpart O) whenever
29 CFR part 1926, subpart CC, excludes
such use in accordance with
§1926.1400(c)(4).

* * * * *

Subpart CC—Cranes and Derricks in
Construction

m 3. Revise the authority citation for
subpart CC to read as follows:

Authority: 40 U.S.C. 3701; 29 U.S.C. 653,
655, 657; and Secretary of Labor’s Order No.
5-2007 (72 FR 31159) or 1-2012 (77 FR
3912), as applicable; and 29 CFR part 1911.

m 4. Amend § 1926.1400 by revising
paragraph (c)(4) to read as follows:

§1926.1400 Scope.
* * * * *

(C] R

(4) Digger derricks when used for
augering holes for poles carrying electric
or telecommunication lines, placing and
removing the poles, and for handling
associated materials for installation on,
or removal from, the poles, or when
used for any other work subject to
subpart V of this part. To be eligible for
this exclusion, digger-derrick use in
work subject to subpart V of this part
must comply with all of the provisions
of that subpart, and digger-derrick use
in construction work for
telecommunication service (as defined
at § 1910.268(s)(40)) must comply with
all of the provisions of § 1910.268.
* * * * *
[FR Doc. 201312665 Filed 5-28-13; 8:45 am|
BILLING CODE 4510-26-P

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 199

RIN 0720-AB48
[Docket ID: DOD-2011-HA-0029]

TRICARE Young Adult

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This final rule implements
Section 702 of the Ike Skelton National
Defense Authorization Act for Fiscal
Year 2011 (NDAA for FY11). It
establishes the TRICARE Young Adult
(TYA) program to provide an extended
TRICARE Program coverage opportunity
to most unmarried children under the
age of 26 of uniformed services
sponsors. The TYA program is a
premium-based program.

DATES: This rule is effective June 28,
2013.

FOR FURTHER INFORMATION CONTACT:
Mark Ellis, TRICARE Management
Activity, TRICARE Policy and
Operations Directorate, 7700 Arlington
Boulevard, Suite 5101, Falls Church, VA
22042-5101, telephone (703) 681-0039.

SUPPLEMENTARY INFORMATION:
I. Introduction and Background

A. Overview

An interim final rule was published
in the Federal Register on April 27,
2011 (76 FR 23479-23485) that
established the TYA program by
implementing Section 702 of the Ike
Skelton NDAA for FY 2011 (Pub. L.
111-383). The TYA program provides
TRICARE Program coverage to
unmarried children under the age of 26
of TRICARE-eligible sponsors who no
longer meet the age requirements for
TRICARE eligibility (age 21, or 23 if
enrolled in a full-time course of study
at an approved institution of higher
learning, and the sponsor provides more
than 50 percent of the student’s
financial support), and who are not
eligible for medical coverage from an
eligible employer-sponsored plan based
on their individual employment status
(as defined in section 5000A(f)(2) of the
Internal Revenue Code of 1986). If
qualified, they can purchase TRICARE
Standard/Extra or TRICARE Prime
benefits coverage. The particular
TRICARE option available depends on
the uniformed service sponsor’s
eligibility and the availability of the
TRICARE option in the dependent’s
geographic location.

B. Public Comments

The interim final rule was published
in the Federal Register on April 27,
2011. One online comment was received
via www.regulations.gov. We thank the
commenter for the comments. Specific
matters raised by those comments are
summarized below.

II. Provisions of the Rule Regarding the
TYA Program

A. Establishment of the TYA Program
(§199.26(a))

1. Provisions of Interim Final Rule.
This paragraph describes the nature,
purpose, statutory basis, scope, and
major features of TYA, a full cost,
premium-based TRICARE Program
coverage made available for purchase
worldwide. TYA is similar to young
adult coverage under the Patient
Protection and Affordable Care Act, but
reflects a number of differences between
TRICARE, a statutorily-created DoD
health benefits program and typical
civilian health care plans. Among these
is that TYA is a full cost premium based
program; it is limited to unmarried
dependent children of TRICARE-eligible
sponsors; and the dependent child must
not be eligible for medical coverage
from an eligible employer-sponsored
plan based on their individual


http://www.regulations.gov

Federal Register/Vol. 78, No. 103/ Wednesday, May 29, 2013/Rules and Regulations

32117

employment status (an exclusion that

does not expire on January 1, 2014, but
is permanent). TYA is codified in Title
10, United States Code, Section 1110Db.

The major features of the program
include making TYA coverage available
for purchase at a premium which will
represent the full cost, including
reasonable administrative costs, as
determined on an appropriate actuarial
basis for coverage. There will be various
premiums depending on whether the
dependent’s sponsor is active duty,
retired, or eligible under another option
such as TRICARE Reserve Select (TRS)
or TRICARE Retired Reserve (TRR), and
the adult dependent’s desired health
coverage—TRICARE Standard/Extra or,
for those eligible and where available,
TRICARE Prime. The rules and
procedures otherwise outlined in Part
199 of 32 CFR which implements
Chapter 55 of Title 10, U.S. Code,
relating to the operation and
administration of the TRICARE program
based on the sponsor’s status and health
coverage plan will apply for cost-shares,
deductibles, and catastrophic caps upon
purchasing TYA coverage. Young adult
dependents of members on active duty
orders written, or otherwise continuous,
for more than 30 days are eligible for
benefits under the TRICARE Extended
Care Health Option (ECHO) program
under § 199.5 of this Part. The TRICARE
Dental Program (§ 199.13 of this Part)
and the TRICARE Retiree Dental
Program (§ 199.22 of this Part) are not
included as part of TYA.

Under TYA, qualified young adult
dependents may purchase individual
TRICARE Program coverage by
submitting a completed request in the
appropriate format along with an initial
payment of the applicable premium at
the time of enrollment. When TRICARE
Program coverage becomes effective, a
TYA purchaser receives the TRICARE
benefits according to the rules governing
the TRICARE Program that the
dependent qualified for and selected
based on the uniformed services
sponsor’s status (active duty, retired,
Selected Reserve, or Retired Reserve)
and the availability of a desired TYA
option in his or her geographic location.
The rules and procedures otherwise
outlined in the TRICARE Regulation
(Part 199) relating to the operation and
administration of the TRICARE
programs will apply for cost-shares,
deductibles, and catastrophic caps upon
purchasing TYA coverage. The young
adult dependent’s cost-shares,
deductibles, and catastrophic caps will
be based on the sponsor’s status (active
duty, retired, Selected Reserve, or
Retired Reserve) and whether the
dependent has purchased TRICARE

Standard/Extra or Prime coverage. TYA
dependents are provided access priority
for care in military treatment facilities
based on their uniformed services
sponsor’s status and the selection of a
TYA option.

The Continued Health Care Benefits
Program (CHCBP) (see § 199.20) shall be
made available to all young adult
dependents after aging out of the TYA
program or who otherwise lose their
eligibility for the TYA program, whether
due to a change in the status of the
young adult and/or the status of their
sponsor. CHCBP participants are not
eligible for military treatment facility
(MTF) care other than in emergencies.

2. Analysis of Major Public
Comments: One comment noted support
for the TYA program because it will
undoubtedly increase health insurance
coverage for those who may have gone
uninsured.

Response: We acknowledge the
commenter’s statement as consistent
with the purposes of the TYA program.

3. Provisions of the Final Rule.

In §199.26(a), we clarified that the
uniformed service sponsors must be
TRICARE eligible to qualify their
eligible dependents to purchase TYA
coverage. We also clarified the criteria
for TRICARE eligibility up to the age of
23.

In §199.26(a)(4)(i)(D), we deleted a
potentially misleading reference to
§199.3 of this Part. Eligibility and
qualifications for the TYA program as
defined in § 199.3 of this Part will be
clarified in § 199.26(b).

We clarified in § 199.26(a)(4)(i)(D)(2)
that TRICARE Prime coverage may be
available for purchase by dependents of
sponsors who are retired members if
otherwise qualified, but not dependents
of sponsors who are in the Retired
Reserve if their sponsor participates in
TRR. Dependents of retired members in
the Retired Reserve are only eligible to
purchase TRICARE Standard/Extra
coverage. Also, it was an error to state
that the retired member must be eligible
for a TRICARE Prime plan as a
qualification for the young adult
dependent to be eligible to purchase
TRICARE Prime coverage. Dependents
of retired members other than members
of the Retired Reserve may purchase
TRICARE Prime coverage if otherwise
qualified even if the retired sponsor is
not eligible for or enrolled in TRICARE
Prime.

B. Qualifications for TYA coverage
(§199.26(b))

1. Provisions of the Interim Final
Rule. This paragraph defines the
statutory conditions under which
unmarried children of TRICARE-eligible

sponsors qualify as young adult
dependents under the TYA program. To
qualify as a young adult dependent, the
dependent must be under the age of 26,
not be otherwise eligible for another
TRICARE Program, and not be eligible
for medical coverage from an eligible
employer-sponsored plan based on their
individual employment status (as
defined in section 5000A(f)(2) of the
Internal Revenue Code of 1986). The
dependents’ sponsor is responsible for
keeping the Defense Enrollment
Eligibility Reporting System (DEERS)
current with eligibility data through the
sponsor’s Service personnel office.
Using information from the DEERS,
TRICARE contractors have the
responsibility to validate a dependent’s
qualifications to purchase TYA
coverage.

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. In
§199.26(b)(1)(i), we clarified that former
dependents under the Transitional
Compensation Program (TCP) under 10
U.S.C 1059 as defined in
§199.3(b)(2)(iii) of this Part are not
eligible to purchase TYA coverage
because TRICARE coverage for these
former dependents under the TCP is not
authorized by chapter 55 of title 10
United States Code (U.S.C.), nor by
section 1145a of 10 U.S.C, but rather by
section 1059 of 10 U.S.C.

In that same paragraph, we clarify that
dependents of North Atlantic Treaty
Organization (NATO) sponsors as
defined in § 199.3(a) of this Part are not
eligible to purchase TYA coverage
because NATO treaties do not
specifically address young adult
coverage.

C. TYA premiums (§ 199.26(c))

1. Provisions of Interim Final Rule.
Qualified young adult dependents are
charged premiums for coverage under
TYA that represent the full cost of
providing TRICARE benefits under this
program, including the reasonable costs
of administration of the program. The
total annual premium amounts shall be
determined by the Assistant Secretary of
Defense for Health Affairs (ASD(HA))
using an appropriate actuarial basis and
are established and updated annually,
on a calendar year basis, by the
ASD(HA) for qualified young adult
dependents. A premium shall be
charged for each individual qualified
young adult dependent regardless of
whether a sponsoring member has more
than one young adult dependent child
who qualifies or purchases coverage
under the TYA program. The cost shares
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for TRICARE Standard/Extra or Prime
programs in which the adult child is
enrolled shall be based on the status of
the dependent’s sponsor. Because of the
differences in cost-shares among the
programs and status of the sponsor,
there will be a different premium for
TRICARE Standard/Extra and TRICARE
Prime, including the Uniformed
Services Family Health Plan. Premiums
are to be paid monthly. The monthly
rate for each month of a calendar year
is one-twelfth of the annual rate for that
calendar year.

The appropriate actuarial basis used
for calculating premium rates shall be
one that most closely approximates the
actual cost of providing care to the same
demographic population as those
enrolled in TYA as determined by the
ASD(HA). TYA premiums shall be
based on the actual costs of providing
benefits to TYA dependents during the
preceding years if the population of
young adult dependents enrolled in
TYA is large enough during those
preceding years to be considered
actuarially appropriate. Until such time
that actual costs from those preceding
years become available, TYA premiums
shall be based on the actual costs during
the preceding calendar years for
providing benefits to the population of
dependents over the age 21 until
reaching age 26 in order to make the
underlying group actuarially
appropriate. An adjustment may be
applied to cover overhead costs for
administration of the program by the
government. Additionally, premium
adjustments may be made to cover the
prospective costs of any significant
program changes.

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. The
final rule is consistent with the interim
final rule.

D. Procedures (§ 199.26(d))

1. Provisions of Interim Final Rule.
The Director, TRICARE Management
Activity (TMA) will establish
procedures for administration of TYA.
These will include procedures to
purchase individual coverage, such as a
request in an approved format, along
with an initial payment of the
applicable premium. Applicants must
also certify that they meet the statutory
qualifications to purchase coverage
under this program. Additional
procedures will be established for a
qualified young adult dependent to
purchase TYA coverage with an
effective date immediately following the
last effective date of coverage under

which they previously qualified in
another TRICARE option.

There will be open enrollment so that
a qualified young adult dependent may
purchase TYA coverage at any time. The
effective date of coverage for TRICARE
Standard/Extra will coincide with the
first day of a month after the date the
application and required payment is
received. The effective date of coverage
for TRICARE Prime will be the first day
of the second month after the month in
which application and required
payment is received. There will be a
limited period for retroactive coverage.
A qualified young adult dependent may
elect to start coverage under the
TRICARE Standard/Extra plan effective
with the statutory start date of January
1, 2011, if the dependent was eligible as
of that date. If retroactive coverage is
elected then retroactive premiums must
be paid back to the statutory start date
of January 1, 2011. If no retroactive
coverage is elected or the retroactive
premiums are not paid within the time
prescribed, then coverage will not be
retroactive and coverage will apply only
prospectively beginning on the first day
of the month after the date of the
application. There shall be no
retroactive coverage offered under any
TRICARE Prime plan. No purchase of
retroactive coverage may take place after
September 30, 2011.

With respect to termination of
coverage, a loss of eligibility or
entitlement for medical benefits of the
sponsor will result in termination of
coverage for the dependent’s TYA
coverage on the same date as the
sponsor, unless otherwise authorized.
Upon the death of an active duty
sponsor, young adult dependents may
purchase TYA coverage until reaching
age 26. If a Selected Reserve (Sel Res)
or Retired Reserve member ends TRS or
TRR coverage, respectively, eligibility
for the young adult dependent to
purchase coverage under TYA also
ends. If a Sel Res sponsor dies while
enrolled in TRS, the otherwise eligible
young adult dependent can purchase
TYA coverage up to 6 months after the
death of the sponsor. If a Retired
Reserve sponsor dies while enrolled in
TRR, the otherwise eligible young adult
dependent may continue to purchase
TYA coverage until the date on which
the deceased sponsor would have
turned age 60. If the Retired Reserve
sponsor was not enrolled in TRR at the
time of death, there is no eligibility to
purchase TYA coverage until the
sponsor would have turned age 60. As
of the date on which the deceased
retired sponsor would have turned age
60, the young adult dependent qualifies
as a survivor of a deceased retired

sponsor and can purchase TYA coverage
until reaching age 26. Coverage will
terminate whenever a dependent ceases
to meet the qualifications for the
program. Claims will be denied effective
with the termination date. In addition,
covered dependents may terminate
coverage at any time by submitting a
completed request in the appropriate
format. Dependents whose coverage
under TYA terminates for failure to pay
premiums in accordance with program
requirements will not be allowed to
purchase coverage again under TYA for
a period of one year following the date
of their coverage termination. This
ineligibility period shall be known as a
“lockout” period. A request for a waiver
of the “lockout” period may be granted
by the Director, TRICARE Management
Activity, based on extraordinary
circumstances beyond the control of the
young adult dependent which resulted
in inability to make payments in
accordance with program requirements.
The Director may allow a 90-day grace
period for payment to be made.
However, if payment is not made by the
90th day, then coverage will be deemed
to have terminated as of the last day of
the month in which an appropriate
payment was made and no claims may
be paid for care rendered after the date
of termination. Upon termination of
eligibility to purchase TYA coverage,
qualified dependents may purchase
coverage under the CHCBP for up to 36
months except if locked out of TYA.
Upon application and payment of
appropriate premiums, a young adult
dependent who has already purchased
coverage under any of the options
offered under TYA may change to
another TRICARE option for which the
dependent is eligible. Eligibility is based
on the sponsor’s status and the
dependent’s geographic location.

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. In
§199.26(d)(2)(1)(A), we deleted
eligibility to purchase TYA coverage by
former dependents in the Transitional
Compensation Program under 10 U.S.C
1059 and under § 199.3(b)(2)(iii) of this
Part. We added eligibility to purchase
TYA coverage for dependents of former
active duty members covered under the
Transitional Assistance Management
Program (TAMP) who are otherwise
qualified.

We added a new §199.26(d)(2)(iii) to
add that young adult dependents
currently enrolled in TYA may have
their TRICARE coverage terminated
when the sponsor’s status changes (for
example, from active duty to retired
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status). Young adult dependents have 30
thirty days to re-establish their TYA
coverage without a break in coverage
and must re-qualify for TYA coverage
for which they are then eligible.

In §199.26(d)(2) and subordinate
paragraphs, we clarified the rule that
procedures may be established for TYA
coverage to be suspended up to one year
followed by final termination for young
adult dependents if they fail to make
premium payments in accordance with
established procedures or otherwise
request suspension/termination of
coverage. Procedures may be established
for the suspension to be lifted upon
request before final termination is
applied. Procedures may also be
established for the suspension to be
lifted upon request for undue hardship
as defined by § 199.26(g) before final
termination is applied.

In § 199.26(d)(5), we added that upon
a change in sponsor status, young adult
dependents currently enrolled in TYA
coverage may have their coverage
automatically transferred to another
TRICARE option consistent with the
sponsor’s new status. Recurring TYA
premiums may be automatically
adjusted by the servicing contractor.

E. Preemption of State Laws
(§199.26(e))

1. Provisions of Interim Final Rule.
This paragraph provides that the
preemptions of State and local laws
established for the TRICARE program
also apply to TYA. Any State or local
law or regulation pertaining to health
insurance, prepaid health plans, or
other health care delivery,
administration, and financing methods
is preempted and does not apply in
connection with TYA.

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. The
final rule is consistent with the interim
final rule.

F. Administration (§ 199.26(f))

1. Provisions of Interim Final Rule.
This paragraph provides that the
Director, TRICARE Management
Activity, may establish other
administrative processes and
procedures necessary for the effective
administration of TYA.

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. The
final rule is consistent with the interim
final rule.

G. Terminology (§ 199.26(g))

1. Provisions of Interim Final Rule.
New paragraph.

2. Analysis of Major Public
Comments. No public comments were
received relating to this section of the
rule.

3. Provisions of the Final Rule. Added
definition of undue hardship as it
relates to suspension and termination of
TYA coverage.

III. Regulatory Procedures

Executive Order 12866, ‘‘Regulatory
Planning and Review” and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Executive Orders 12866 and 13563
require certain regulatory assessments
for any significant regulatory action that
would result in an annual effect on the
economy of $100 million or more, or
have other substantial impacts. This
rule will not. This final rule will not
have an impact on the economy greater
than $100 million annually.

Congressional Review Act

The Congressional Review Act
establishes certain procedures for major
rules, defined as those with similar
major impacts. This final rule will not
have a major impact as that term is used
under the Congressional Review Act.

Section 202, Public Law 104-4,
“Unfunded Mandates Reform Act”

This rule does not contain unfunded
mandates. It does not contain a Federal
mandate that may result in the
expenditure by State, local, and tribunal
governments, in aggregate, or by the
private section, of $100 million in any
one year.

Public Law 96-354, “Regulatory
Flexibility Act”

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation that would have significant
impact on a substantial number of small
entities. This final rule will not have a
significant impact on a substantial
number of small entities.

Paperwork Reduction Act of 1995

This rule will impose additional
information collection requirements on
the public under the under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35) in the form
of a TYA application form. Comments
were solicited via the interim final rule
published on April 27, 2011 (76 FR
23479-23485). No comments were

received. OMB approved the TYA
application form and assigned the
collection of information OMB Control
Number 0720-0049.

Executive Order 13132, “Federalism”

We have examined the impact(s) of
the final rule under Executive Order
13132 and it does not have policies that
have federalism implications that would
have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. The preemption
provisions in the rule conform to law
and long-established TRICARE policy.
Therefore, consultation with State and
local officials is not required.

List of Subjects in 32 CFR Part 199

Claims, Handicapped, Health
insurance, and Military personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

m 1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

m 2. Section 199.26 is revised to read as
follows:

§199.26 TRICARE Young Adult.

(a) Establishment. The TRICARE
Young Adult (TYA) program offers the
medical benefits provided under the
TRICARE Program to qualified
unmarried adult children of TRICARE-
eligible uniformed service sponsors who
do not otherwise have eligibility for
medical coverage under a TRICARE
Program at age 21 (23 if enrolled in a
full-time course of study at an approved
institution of higher learning, and the
sponsor provides over 50 percent of the
student’s financial support), and are
under age 26.

(1) Purpose. As specified in paragraph
(c) of this section, TYA is a premium-
based health option that is available for
purchase by any qualified adult child as
that term is defined in paragraph (b) of
this section. The TYA program allows a
qualified adult child to purchase
TRICARE coverage.

(2) Statutory authority. TYA is
authorized by 10 U.S.C. 1110b.

(3) Scope of the program. TYA is
geographically applicable to the same
extent as specified in § 199.1(b)(1).

(4) Major features of TYA. (i)
TRICARE rules applicable.

(A) Unless specified in this section or
otherwise prescribed by the Assistant
Secretary of Defense (Health Affairs)
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(ASD (HA)), provisions of this part
apply to TYA.

(B) The TRICARE Dental Program
(§199.13) and the TRICARE Retiree
Dental Program (§ 199.22) are not
covered under TYA.

(C) TRICARE Standard is available to
all TYA-eligible young adult
dependents. TYA enrollees in TRICARE
Standard may use TRICARE Extra
(under §199.17(e)).

(D) TRICARE Prime is available to
TYA-eligible young adult dependents,
provided that TRICARE Prime
(including the Uniformed Services
Family Health Plan) is available in the
geographic location where the TYA
enrollee resides. This applies to TYA-
eligible:

(1) Dependents of sponsors on active
duty orders written, or otherwise
continuously, for more than 30 days or
covered by TAMP (under § 199.3(e));

(2) Dependents of sponsors who are
retired members other than retired
members of the Retired Reserve; and

(3) Survivors of members who died
while on active duty for more than 30
days or while receiving retired or
retainer pay.

(ii) Premiums. TYA coverage is a
premium based program that an eligible
young adult dependent may purchase.
There is only individual coverage, and
a premium shall be charged for each
dependent even if there is more than
one qualified dependent in the
uniformed service sponsor’s family that
qualifies for TYA coverage. Dependents
qualifying for TYA status can purchase
individual TRICARE Standard/Extra or
TRICARE Prime coverage (as applicable)
according to the rules governing the
TRICARE option for which they are
qualified on the basis of their uniformed
service sponsor’s TRICARE-eligible
status (active duty, retired, Selected
Reserve, or Retired Reserve) and the
availability of a desired option in their
geographic location. Premiums shall be
determined in accordance with
paragraph (c) of this section.

(iii) Procedures. Under TYA, qualified
dependents under paragraph (b) of this
section may purchase individual TYA
coverage by submitting a completed
request in the appropriate format along
with an initial payment of the
applicable premium. Procedures for
purchasing coverage and paying
applicable premiums are prescribed in
paragraph (d) of this section.

(iv) Benefits. When their TYA
coverage becomes effective, qualified
beneficiaries receive the benefit of the
TRICARE option that they selected,
including, if applicable, access to
military treatment facilities and
pharmacies. TYA coverage features the

per service cost share, deductible and
catastrophic cap provisions based on
program selected, i.e., the TRICARE
Standard/Extra program or the TRICARE
Prime program, as well as the status of
their military sponsor. Access to
military treatment facilities under the
system of access priorities in
§199.17(d)(1) is also based on the
program selected as well as the status of
the military sponsor. Premiums are not
credited to deductibles or catastrophic
caps.

(v) Transition period. During fiscal
year 2011, the TYA program will
include only TRICARE Standard
program coverage.

(b) Eligibility for TRICARE Young
Adult coverage—(1) Young Adult
Dependent. A young adult dependent
qualifies to purchase TYA coverage if
the dependent meets the following
criteria:

(i) Would be a dependent child under
10 U.S.C. 1072, but for exceeding the
age limit under that section (abused
dependents and NATO dependents are
not eligible for TYA coverage); and

(ii) Is a dependent under the age of 26;
and

(iii) Is not enrolled, or eligible to
enroll, for medical coverage in an
eligible employer-sponsored health plan
as defined in section 5000A(f)(2) of the
Internal Revenue Code of 1986; and

(iv) Is not otherwise eligible under
§199.3; and

(v) Is not a member of the uniformed
services.

(2) The dependents’ sponsor is
responsible for keeping the Defense
Enrollment Eligibility Reporting System
(DEERS) current with eligibility data
through the sponsor’s Service personnel
office. Using information from the
DEERS, the TRICARE regional
contractors have the responsibility to
validate a dependent’s qualifications to
purchase TYA coverage.

(c) TRICARE Young Adult premiums.
Qualified young adult dependents are
charged premiums for coverage under
TYA that represent the full cost of the
program, including reasonable
administrative costs, as determined by
the ASD(HA) utilizing an appropriate
actuarial basis for the provision of
TRICARE benefits for the TYA-eligible
beneficiary population. Separate
premiums shall be established for
TRICARE Standard and Prime plans.
There may also be separate premiums
based on the uniformed services
sponsor’s status. Premiums are to be
paid monthly. The monthly rate for each
month of a calendar year is one-twelfth
of the annual rate for that calendar year.

(1) Annual establishment of rates.—(i)
Monthly premium rates shall be

established and updated annually on a
calendar year basis by the ASD(HA) for
TYA individual coverage.

(ii) The appropriate actuarial basis
used for calculating premium rates shall
be one that most closely approximates
the actual cost of providing care to a
similar demographic population (based
on age and health plans) as those
enrolled in TYA, as determined by the
ASD(HA). TYA premiums shall be
based on the actual costs of providing
benefits to TYA dependents during the
preceding years if the population of
TYA enrollees is large enough during
those preceding years to be considered
actuarially appropriate. Until such time
that actual costs from those preceding
years become available, TYA premiums
shall be based on the actual costs during
the preceding calendar years for
providing benefits to the population of
similarly aged dependents to make the
underlying group actuarially
appropriate. An adjustment may be
applied to cover overhead costs for
administration of the program.

(2) Premium adjustments. In addition
to the determinations described in
paragraph (c)(1) of this section,
premium adjustments may be made
prospectively for any calendar year to
reflect any significant program changes
mandated by legislative enactment,
including but not limited to significant
new programs or benefits.

(d) Procedures. The Director,
TRICARE Management Activity may
establish procedures for the following.

(1) Purchasing coverage. Procedures
may be established for a qualified
dependent to purchase individual
coverage. To purchase TYA coverage for
effective dates of coverage described
below, qualified dependents must
submit a request in the appropriate
format, along with an initial payment of
the applicable premium required by
paragraph (c) of this section in
accordance with established procedures.

(i) Continuation coverage. Procedures
may be established for a qualified
dependent to purchase TYA coverage
with an effective date immediately
following the date of termination of
coverage under another TRICARE
program. Application for continuation
coverage must be made within 30 days
of the date of termination of coverage
under another TRICARE program.

(ii) Open enrollment. Procedures may
be established for a qualified dependent
to purchase TYA coverage at any time.
The effective date of coverage will
coincide with the first day of a month.

(iii) Retroactive coverage. A qualified
young adult dependent may elect
retroactive TRICARE Standard coverage
effective as of January 1, 2011, if
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dependent was eligible as of that date.
If retroactive coverage is elected,
retroactive premiums must be paid for
the time period between January 1,
2011, and the date of the election. If no
retroactive coverage is elected or the
retroactive premiums are not paid
within the time prescribed, coverage
will not be retroactive and coverage will
apply only prospectively under the
procedures set forth for open
enrollment. No purchase of retroactive
coverage may take place after September
30, 2011. Coverage under TRICARE
Prime may not be made retroactively.

(2) Suspension and termination.
Procedures may be established for TYA
coverage to be suspended and/or
terminated as follows.

(i) Loss of eligibility or entitlement for
coverage by the sponsor will result in
termination of the dependent’s TYA
coverage unless otherwise specified.
The effective date of the sponsor’s loss
of eligibility for care will also be the
effective date of termination of benefits
under the TYA program unless specified
otherwise.

(A) Active duty military sponsor. TYA
coverage ends effective the date of
military sponsor’s separation from
military service, unless the dependent
would be eligible under section 199.3(e)
of this Part but for the dependent’s age,
for the duration of the Transitional
Assistance Management Program
(TAMP) eligibility or until reaching age
26, whichever comes first. Upon the
death of an active duty sponsor,
dependents eligible for Transitional
Survivor coverage may purchase TYA
coverage if otherwise qualified.

(B) Selected Reserve (Sel Res)
Sponsor. Sel Res sponsors must be
currently enrolled in TRICARE Reserve
Select (TRS) before a young adult
dependent is eligible to purchase TYA.
If TRS coverage is terminated by the
sponsor, TYA coverage ends effective
the same termination date as the
sponsor. If the Sel Res sponsor dies
while enrolled in TRS, the young adult
dependent is eligible to purchase TYA
coverage for six months after the date of
death of the Sel Res sponsor, if
otherwise qualified.

(C) Retired Reserve Sponsor. Retired
Reserve members not yet eligible for
retired or retainer pay must be enrolled
in TRICARE Retired Reserve (TRR) to
establish TYA eligibility for their young
adult dependents. If TRR coverage is
terminated by the sponsor, the TYA
coverage for the young adult dependent
ends effective the same date as the
sponsor’s termination of coverage under
TRR. If the retired reserve sponsor dies
while enrolled in TRR, the young adult
dependent may continue to purchase

TYA coverage until the date on which
the deceased member would have
attained age 60, if otherwise qualified. If
the Retired Reserve member dies and is
not enrolled in TRR, there is no
eligibility for TYA coverage until the
sponsor would have reached age 60. On
the date the Retired Reserve member
would have reached 60, a young adult
dependent who otherwise qualifies for
TYA qualifies as a dependent of a
deceased retired sponsor and can
purchase TYA coverage.

(ii) Failure of a young adult
dependent to maintain the eligibility
qualifications in paragraph (b) of this
section shall result in the termination of
coverage under the TYA program. The
effective date of termination shall be the
date upon which the adult young
dependent failed to meet any of the
prerequisite qualifications. If a
subsequent change in circumstances re-
establishes eligibility (such as losing
eligibility for an eligible employer-
sponsored plan), the young adult
dependent may re-enroll for coverage
under the TYA program.

(iii) Coverage may also be terminated
due to a change in the sponsor’s status,
and the young adult dependent must re-
qualify and reapply for TYA coverage
within 30 days of termination to
preclude a gap in coverage.

(iv) Termination of coverage results in
denial of claims for services with a date
of service after the effective date of
termination.

(v) Coverage may be suspended and
finally terminated for young adult
dependents upon request at any time by
submitting a completed request in the
appropriate format in accordance with
established procedures.

(vi) Coverage may be suspended and
finally terminated for young adult
dependents who fail to make premium
payments within established
procedures.

(vii) Under paragraph (d)(2)(v) or
(d)(2)(vi) of this section, TYA coverage
may be first suspended for a period up
to one year followed by final
termination. Procedures may be
established for the suspension to be
lifted upon request before final
termination is applied. Procedures may
also be established for the suspension to
be lifted before final termination is
applied upon request for undue
hardship as defined by § 199.26(g).

(3) Eligibility for the Continued Health
Care Benefit Program. Upon termination
of eligibility to purchase TYA coverage,
dependents may purchase coverage for
up to 36 months through the Continued
Health Care Benefit Program under
§199.20 unless locked out of TYA.

(4) Changing coverage. Upon
application and payment of appropriate
premiums, qualified dependents already
enrolled in and who are current in their
premium payments may elect to change
to another TRICARE program for which
the qualified dependent is eligible based
on the sponsor’s eligibility and the
geographic location of the qualified
young adult dependent. Upon change in
sponsor status (for example, active duty
to retired status), TYA coverage may be
automatically transferred to the
appropriate TRICARE option consistent
with the sponsor’s new status. Recurring
TYA premiums may be adjusted
accordingly. Administrative processes
may be established for changes in
program enrollment; however, no
change shall be effective until the
applicable premium has been paid.

(e) Preemption of State laws.—The
preemption provisions of § 199.17(a)(7)
are applicable to the TYA program.

(f) Administration. The Director,
TRICARE Management Activity may
establish other processes, policies and
procedures for the effective
administration of the TYA Program and
may authorize exceptions to
requirements of this section, if
permitted by law.

(g) Terminology. The following term
applies to the TYA program:

Undue hardship. This term involves a
situation that the TYA dependent could
neither have prevented nor avoided by
taking reasonable and timely action. The
ASD(HA) may provide further
guidelines regarding use of this term.

Dated: May 10, 2013.

Patricia L. Toppings,

OSD Federal Register Liaison Officer,
Department of Defense.

[FR Doc. 2013-12412 Filed 5-28-13; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2013-0276]
RIN 1625—-AA00

When Pigs Fly Fireworks Display; San
Diego, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the
navigable waters of the San Diego Bay
in support of the When Pigs Fly
Fireworks Display on June 11, 2013
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from 8:30 p.m. to 9:30 p.m. The safety
zone will include all navigable waters
within 600 feet of the nearest point of
the fireworks barge located in the
vicinity of the USS MIDWAY. The zone
is necessary to provide for the safety of
the participants, crew, spectators,
participating vessels, and other vessels
and users of the waterway. Persons and
vessels are prohibited from entering
into, transiting through, or anchoring
within this safety zone unless
authorized by the Captain of the Port or
his designated representative.

DATES: This rule is effective from 8:30
p-m. to 9:30 p.m. on June 11, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0276]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Bryan Gollogly,
Waterways Management, U.S. Coast
Guard Sector San Diego, Coast Guard;
telephone 619-278-7656, email
d11marineeventssandiego@uscg.mil If
you have questions on viewing or
submitting material to the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)

with respect to this rule because
publishing an NPRM would be
impracticable. The Coast Guard did not
receive necessary information from the
event sponsor in time to publish a
notice of proposed rulemaking. The
event is scheduled to take place, and as
such, immediate action is necessary to
ensure the safety of vessels, spectators,
participants, and others in the vicinity
of the marine event on the dates and
times this rule will be in effect.

Under 5 U.S.C. 553(d)(3), for the same
reasons mentioned above, the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be impracticable for the reasons
cited above.

B. Basis and Purpose

The legal basis for this temporary rule
is the Ports and Waterways Safety Act
which authorizes the Coast Guard to
establish safety zones (33 U.S.C sections
1221 et seq.).

Pyro Spectaculars is sponsoring the
When Pigs Fly Fireworks Display,
which will be conducted from a barge
located in the vicinity of the USS
MIDWAY in San Diego Bay. A safety
zone is needed for the navigable waters
around the barge, which will be located
in the following approximate position:
32 42'46.71” N 117 10°39.44” W. A
safety zone is necessary to provide for
the safety of the crew, spectators, and
other vessels and users of the waterway.
The sponsor will provide a chase boat
to patrol the safety zone and inform
vessels of the safety zone.

C. Discussion of the Final Rule

The Coast Guard is establishing a
safety zone that will be enforced from
8:30 p.m. to 9:30 p.m. on June 11, 2013.
The limits of the safety zone will
include all the navigable waters within
600 feet of the nearest point of the
fireworks barge in approximate position
32 42’46.71” N 117 10°39.44” W.

The safety zone is necessary to
provide for the safety of the crews,
spectators, and other vessels and users
of the waterway. Persons and vessels
will be prohibited from entering into,
transiting through, or anchoring within
the safety zone unless authorized by the
Captain of the Port, or his designated
representative.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation is unnecessary.
The safety zone is of a limited duration,
one hour, and is limited to a relatively
small geographic area.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
the impacted portion of the San Diego
Bay on June 11, 2013 between 8:30 p.m.
and 9:30 p.m.

This rule will not have a significant
economic impact on a substantial
number of small entities for the
following reasons. The safety zone will
be in effect for a short duration, one
hour, late at night when vessel traffic is
low. Additionally, vessel traffic can pass
around the safety zone.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
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compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishment of a safety zone. This rule
is categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction. An
environmental analysis checklist
supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add §165.T11-561 to read as
follows:

§165.T11-561 Safety zone; When Pigs Fly
Fireworks Display; San Diego, CA.

(a) Location. The limits of the safety
zone will include all the navigable
waters within 600 feet of the nearest
point of the fireworks barge in
approximate position 32 42°46.71” N
117 10’39.44” W.

(b) Enforcement Period. This section
will be enforced from 8:30 p.m. to 9:30
p-m. on June 11, 2013.

(c) Definitions. The following
definition applies to this section:
designated representative means any
commissioned, warrant, or petty officer
of the Coast Guard on board Coast
Guard, Coast Guard Auxiliary, and
local, state, and federal law enforcement
vessels who have been authorized to act
on the behalf of the Captain of the Port.

(d) Regulations. (1) Entry into, transit
through or anchoring within this safety
zone is prohibited unless authorized by
the Captain of the Port of San Diego or
his designated representative.

(2) Mariners requesting permission to
transit through the safety zone may
request authorization to do so from the
Sector San Diego Command Center. The
Command Center may be contacted on
VHF-FM Channel 16.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated representative.

(4) Upon being hailed by U.S. Coast
Guard patrol personnel by siren, radio,
a flashing light, or other means, the
operator of a vessel shall proceed as
directed.

(5) The Coast Guard may be assisted
by other federal, state, or local agencies.



32124

Federal Register/Vol. 78, No. 103/ Wednesday, May 29, 2013/Rules and Regulations

Dated: May 1, 2013.
S.M. Mahoney,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2013-12652 Filed 5-28-13; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-A062
Community Residential Care

AGENCY: Department of Veterans Affairs.
ACTION: Interim final rule.

SUMMARY: The Department of Veterans
Affairs (VA) amends its regulations
concerning approval of non-VA
community residential care facilities to
allow VA to waive such facilities’
compliance with standards that do not
jeopardize the health or safety of
residents. Waiver would be authorized
in those limited circumstances where
the deficiency cannot be corrected to
meet a standard provided for in VA
regulation. Authorizing this waiver will
prevent veterans from needlessly
choosing to move out of established and
appropriate living situations due to
minor deficiencies in standards that
cannot be corrected, and into more
restrictive and/or costly care. In
addition, we make a technical edit to
correct a reference to the section
addressing requests for a hearing.

DATES: Effective Date: This interim final
rule is effective on May 29, 2013.
Comment Date: Comments must be
received on or before July 29, 2013.

ADDRESSES: Written comments may be
submitted through
www.Regulations.gov; by mail or hand-
delivery to Director, Regulation Policy
and Management (02REG), Department
of Veterans Affairs, 810 Vermont
Avenue NW., Room 1068, Washington,
DC 20420; or by fax to (202) 273-9026.
Comments should indicate that they are
submitted in response to “RIN 2900—
A062, Community Residential Care.”
Copies of comments received will be
available for public inspection in the
Office of Regulation Policy and
Management, Room 1068, between the
hours of 8:00 a.m. and 4:30 p.m.,
Monday through Friday (except
holidays). Please call (202) 461-4902 for
an appointment. (This is not a toll-free
number.) In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Nancy Quest, Director, Home and
Community Based Services (10P4G),
Veterans Health Administration, 810
Vermont Avenue NW., Washington, DC
20420, (202) 461-6064. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: The
Community Residential Care (CRC)
program is an important component in
VA'’s continuum of care. It operates
under the authority of 38 U.S.C. 1730,
which, at subsection (a), provides that
VA may refer a veteran for placement in
a CRC facility if VA is furnishing
outpatient medical services or hospital,
domiciliary, or nursing home care to the
veteran or has furnished the veteran
with such care in the preceding 12
months, and placement in a CRC facility
is appropriate. Under 38 U.S.C. 1730(b),
VA cannot refer a veteran to a CRC
facility unless VA approves the facility.

CRC facilities provide room, board,
limited personal care, and supervision
to veterans who do not require hospital
or nursing home care but are unable to
live independently because of medical
or mental health conditions, and who
have insufficient family resources to
provide care. The veteran pays for the
cost of this living arrangement. VA’s
contribution is limited to approving
CRG:s for inclusion on VA’s list of
approved CRC facilities. As part of the
approval process, VA inspects the
facility utilizing the criteria listed in 38
CFR 17.63 and conducts post-inspection
monitoring. VA provides clinical
services, including medical care
provided by VA health care
professionals, to veterans residing in
CRC facilities. A CRC facility may be
referred to by different names in various
states and settings, such as: Medical
Foster Homes, Assisted Living, Personal
Care Homes, Family Care Homes, and
psychiatric CRC Homes. The CRC
program currently approves 826 CRC
facilities serving more than 6,100
veterans, accounting for more than
398,000 bed days of care per calendar
quarter.

VA’s regulations governing the CRC
program appear at 38 CFR 17.61 through
17.72. Decisions regarding approval of
CRC facilities are made by an approving
official at a local VA medical center
level. The term “approving official” is
defined at § 17.62(e) as a Director of a
VA Medical Center or Outpatient Clinic
which has jurisdiction to approve the
CRC facility, or other medical center
officials listed in that section who may
be designated by the Director. As
provided in § 17.65(a), the approving
official may approve a CRC facility,
based on the report of a VA inspection

and any findings of necessary interim
monitoring of the facility, if the facility
meets the standards listed in § 17.63.
The standards found in § 17.63 cover a
wide variety of issues related to health
and safety as well as quality of life,
environment, and administrative
requirements. For example, §17.63
provides standards for fire safety,
heating and air conditioning, interior
building plans, laundry service, size and
furnishing requirements for the
residents’ bedrooms, nutrition,
activities, residents’ rights, and staffing
and administrative requirements. The
current regulation requires CRCs to meet
all of these standards before an
approving official may grant approval of
a CRC facility.

Under § 17.65(b), if there is an
identified deficiency that does not
jeopardize the health or safety of the
residents, the CRC facility may obtain
provisional approval if the deficiency
can be corrected and VA and the facility
agree on a plan to correct the deficiency.
If the deficiency is not corrected per the
agreement, the provisional approval is
terminated, as provided in §§17.66
through 17.71. Upon revocation of VA
approval for a CRC facility, VA is
required to cease referring veterans to
the CRC facility, notify any veteran
residing in the facility that VA has
disapproved the facility, and request
permission to assist in the veteran’s
removal if the veteran chooses to leave.

There currently is no provision
whereby VA may waive a standard
delineated in § 17.63. However, VA has
determined that there may be instances
in which a CRC facility may have a
minor deficiency that cannot be
corrected but which does not jeopardize
the health or safety of resident veterans.
We find that it is appropriate to provide
a mechanism to waive the standard
applicable to that minor deficiency and
authorize approval of the CRC facility
under § 17.65(a) or (b). An example of
an instance in which a waiver would be
appropriate would involve a CRC
facility that would qualify for full
approval but for the fact that a single-
resident room measures slightly less
than 100 square feet (as required under
§17.63(e)(2)), and the deficiency cannot
be corrected without compromising the
structural integrity of the facility.
Waiver would be appropriate in this
instance in order to ensure that a
veteran is not discouraged from using an
appropriate CRC facility located near his
or her home, or to otherwise avoid more
restrictive and/or costly care.

This interim final rule amends §17.65
by adding a new paragraph (d)
providing that VA may waive a standard
found in § 17.63 for the approval of a
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particular CRC facility if the deficiency
does not jeopardize the health or safety
of the residents, and the deficiency
cannot be corrected as provided for in
§17.65(b). VA may grant a waiver of a
standard applicable to the facility if the
VA safety expert certifies that the
deficiency does not endanger the life or
safety of the residents; the deficiency
cannot be corrected; and it is in the best
interests of the veteran and VA’s CRC
program. The first two criteria in a
waiver determination are objective;
however, it is important for VA to retain
some discretion in rare cases where
waiving a particular standard would not
be in the best interests of a particular
veteran in the facility or the overall
interests of VA’s CRC program. We
believe that this last criterion would be
used to deny a waiver only in rare
circumstances. For example, if a newly
purchased CRC facility has a window
defect that cannot be corrected due to
the effect of the correction on the rest of
the structure, but the facility should
have been aware of the deficiency when
it purchased the structure, it might be
against the interests of the CRC program
to authorize a waiver. Or, if a facility
cannot meet a standard related to the
quality of life for its residents but
waiving that standard will have a
negative impact on a veteran, VA might
not authorize the waiver. Again, we
believe that waivers will be appropriate
in the majority of cases when the
deficiency does not endanger the life or
safety of residents and do not envision
using this last criterion to deny waivers
in many cases. Additionally, we note
that, if needed to make a waiver
eligibility determination, the VA safety
expert may request supporting
documentation from the CRC facility.

Under paragraph (d)(2), the subject
standard is deemed to have been met
once the waiver is granted. During the
period the waiver is valid and in place,
VA will document the existence of the
waiver as well as the date it was issued
on the facility’s annual survey. Under
paragraph (d)(3), the waiver remains
valid so long as the CRC facility remains
in the program continuously without a
break. However, VA may, on the
recommendation of an approving
official, rescind a waiver issued under
this section if a VA inspector
determines that there has been a change
in circumstances and that the deficiency
can now be corrected, or a VA safety
expert finds that the deficiency
jeopardizes the health and safety of
residents.

Finally, we make a technical edit to
§17.66. This section details notice
requirements if the hearing official
determines that a CRC facility is not

compliant with VA standards. Current
paragraph (c) of § 17.66 cross-references
§17.51n for community residential care
facilities to request oral or paper
hearings before VA approval is revoked.
On May 13, 1996, 61 FR 21965, VA
redesignated §17.51n as § 17.67. We are
removing the reference to § 17.51n and
adding, in its place, § 17.67.

Effect of Rulemaking

Title 38, Code of Federal Regulations,
as revised by this interim final
rulemaking, represents VA’s
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures on this subject are
authorized. All VA guidance must be
read to conform with this rulemaking if
possible or, if not possible, such
guidance is superseded by this
rulemaking.

Administrative Procedure Act

In accordance with 5 U.S.C. 553(b)(B),
the Secretary of Veterans Affairs has
concluded that ordinary notice and
comment procedures would be
impracticable and contrary to the public
interest, and is accordingly issuing this
rule as an interim final rule. This
interim final rule is necessary to address
an immediate need to provide a
mechanism that will allow VA to grant
a waiver to a CRC facility that cannot
obtain full approval because of a minor
deviation from regulatory standards that
cannot be corrected and does not
endanger the lives or safety of the
veteran residents. Although approval
would be rescinded because of a minor
and uncorrectable deviation from
standards unrelated to health or safety,
veterans may be dissuaded from
maintaining their residence in such
facility. Providing a waiver in that
circumstance will preclude the need to
terminate a CRC facility’s approval
based on an uncorrectable minor
deviation from non-safety related
standards. This eliminates the potential
that resident veterans will needlessly
choose to leave an otherwise healthy,
safe, and suitable living arrangement.
Current regulations do not provide for
any waiver of standards. An example of
where a waiver may be appropriate is a
CRC facility with a resident bedroom
that is slightly smaller than the required
100 square feet of floor area for a single-
resident room. Resident bedroom size is
a quality of life rather than a health or
safety standard. It is in the public
interest for a veteran not to be removed
from a stable living situation based
solely on a minor deviation from

standards that does not threaten life or
safety.

To prevent veterans from needlessly
choosing to leave affected CRC facilities
because the facilities are no longer on
the approved list, and in order to ensure
timely implementation of the program
established by this rule, and for the
reasons stated above, the Secretary also
finds, in accordance with 5 U.S.C.
553(d)(3), good cause for this interim
final rule to be effective on the date of
publication.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This interim final rule will
have no such effect on State, local, and
tribal governments, or on the private
sector.

Paperwork Reduction Act

This interim final rule contains no
provisions constituting a collection of
information under the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501-3521). Documentation that a VA
safety expert may request from a
community residential care facility to
support a waiver determination, as
provided under 38 CFR 17.65(d)(1),
would not qualify as “information”
under the PRA because collection of this
information would be conducted on an
individual case-by-case basis and would
require individualized information
pertaining to the specific deficiency
identified by the VA safety expert. We
believe that this collection is therefore
exempt from the PRA requirements, as
provided under 5 CFR 1320.3(h)(6)
(excluding from PRA requirements a
“request for facts or opinions addressed
to a single person”).

Regulatory Flexibility Act

The Secretary hereby certifies that
this interim final rule will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
interim final rule will have little, if any,
economic impact on a few small
entities. VA may waive a standard
under this rulemaking provided a VA
safety expert certifies that the deficiency
does not endanger the life or safety of
the residents, the deficiency cannot be
corrected, and granting the waiver is in
the best interests of the veteran in the
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facility and VA’s CRC program. In order
to reach the above determinations, the
VA safety expert may request
supporting documentation from the CRC
facility. VA believes supplying this
information will constitute an
inconsequential amount of the
operational cost for those CRC facilities.
VA believes that, at most, only a few
CRC facilities would qualify for a
waiver. On this basis, the Secretary
certifies that the adoption of this interim
final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act. Therefore, pursuant to 5 U.S.C.
605(b), this rulemaking is exempt from
the initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a ““significant
regulatory action” requiring review by
the Office of Management and Budget
(OMB), unless OMB waives such
review, as “‘any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined, and it has been
determined not to be a significant

regulatory action under Executive Order
12866.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.007, Blind Rehabilitation Centers;
64.008, Veterans Domiciliary Care;
64.009, Veterans Medical Care Benefits;
64.010, Veterans Nursing Home Care;
64.011, Veterans Dental Care; 64.012,
Veterans Prescription Service; and
64.022, Veterans Home Based Primary
Care.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. Jose
D. Riojas, Interim Chief of Staff,
approved this document on May 8,
2013, for publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs—health,
Government programs—veterans, Health
care, Health facilities, Health
professions, Health records, Homeless,
Medical and dental schools, Medical
devices, Medical research, Mental
health programs, Nursing homes,
Reporting and recordkeeping
requirements, Scholarships and
fellowships, Travel and transportation
expenses, Veterans.

Dated: May 22, 2013.
William F. Russo,
Deputy Director, Regulation Policy and
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons stated in the
preamble, VA amends 38 CFR part 17 as
set forth below:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.
m 2. Section 17.65 is amended by adding
paragraph (d) to read as follows:

§17.65 Approvals and provisional
approvals of community residential care
facilities.
* * * * *

(d)(1) VA may waive one or more of
the standards in 38 CFR 17.63 for the
approval of a particular community

residential care facility, provided that a
VA safety expert certifies that the
deficiency does not endanger the life or
safety of the residents; the deficiency
cannot be corrected as provided in
paragraph (b) of this section for
provisional approval of the community
residential care facility; and granting the
waiver is in the best interests of the
veteran in the facility and VA’s
community residential care program. In
order to reach the above determinations,
the VA safety expert may request
supporting documentation from the
community residential care facility.

(2) In those instances where a waiver
is granted, the subject standard is
deemed to have been met for purposes
of approval of the community
residential care facility under
paragraphs (a) or (b) of this section. The
waiver and date of issuance will be
noted on each annual survey of the
facility as long as the waiver remains
valid and in place.

(3) A waiver issued under this section
remains valid so long as the community
residential care facility operates
continuously under this program
without a break. VA may, on the
recommendation of an approving
official, rescind a waiver issued under
this section if a VA inspector
determines that there has been a change
in circumstances and that the deficiency
can now be corrected, or a VA safety
expert finds that the deficiency
jeopardizes the health and safety of

residents.
* * * * *

m 3. Section 17.66, paragraph (c) is
amended by removing “§17.51n"” and
adding, in its place, “§17.67"".

[FR Doc. 2013-12641 Filed 5-28-13; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AN99
VA Dental Insurance Program

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) amends its regulations to
establish rules and procedures for the
VA Dental Insurance Program (VADIP),
a pilot program that offers premium-
based dental insurance to enrolled
veterans and certain survivors and
dependents of veterans. Under the pilot
program, VA will contract with a private
insurer, through the Federal contracting
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process, to offer dental insurance to
eligible individuals. The private insurer
will be responsible for the
administration of the dental insurance
plan. VA will form the contract and
verify the eligibility of individuals who
apply for the private dental insurance.
DATES: This rule is effective June 28,
2013.

FOR FURTHER INFORMATION CONTACT:
Kristin Cunningham, Director, Business
Policy, Chief Business Office (10NB),
Veterans Health Administration,
Department of Veterans Affairs, 810
Vermont Avenue NW., Washington, DC
20420, (202) 461-1599. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION: On March
1, 2012, VA published in the Federal
Register (77 FR 12517) a proposed rule
to amend VA regulations to establish
VADIP, a pilot program that would offer
premium-based dental insurance to
enrolled veterans and certain survivors
and dependents of veterans. Section 510
of title V of the Caregivers and Veterans
Omnibus Health Services Act of 2010,
Public Law 111-163 (2010), requires VA
to carry out a pilot program to assess the
feasibility and advisability of providing
a dental insurance plan to veterans and
survivors and dependents of veterans.
To comply with section 510(a), VA will
contract with a private dental insurer to
offer dental insurance coverage to the
individuals identified in section 510(b),
specifically veterans enrolled in VA’s
system of annual enrollment under 38
U.S.C. 1705, and survivors and
dependents of veterans who are eligible
for medical care under 38 U.S.C. 1781.
This final rule establishes rules and
procedures for VADIP, in accordance
with section 510(k), which requires VA
to prescribe regulations.

Interested persons were invited to
submit comments to the proposed rule
on or before April 30, 2012, and we
received 28 comments. Many of the
comments were supportive of VADIP,
and did not suggest changes to the
proposed rule. For the remaining
comments, we have organized the
discussion below accordingly.

Comments That Compared VADIP
Insurance With VA Dental Benefits

Certain commenters who expressed
support for VADIP also seemed to
advocate that VADIP is necessary
because, by comparison, they believe
that VA dental care under 38 U.S.C.
1712 (referred to in this preamble as
“VA dental benefits’’) are not
adequately administered to veterans.
Specifically, these commenters
contended that VADIP was necessary
because only limited groups of veterans

are eligible to receive VA dental
benefits, or because VA staff do not
understand or properly communicate
the eligibility requirements for VA
dental benefits. Generally, we respond
that comments regarding veteran
eligibility for VA dental benefits or the
adequacy of VA dental benefits are
beyond the scope of this rulemaking,
because section 510 clearly
distinguishes between VA dental
benefits and VADIP insurance by
requiring VA to contract with a private
insurer to administer VADIP, and by
requiring that VA maintain its statutory
responsibility to furnish VA dental
benefits to certain veterans even if those
veterans also participate in VADIP. See
Public Law 111-163, sections 510(e),
510(j). Therefore, we do not specifically
respond to these comments because
these issues are outside the scope of this
rulemaking.

However, we do respond to a few
commenters who based their support for
VADIP on misinterpretations of
eligibility for VA dental benefits,
because these misinterpretations
seemed to also create confusion for the
commenters regarding VADIP eligibility.
For instance, multiple commenters
misstated that only veterans with a
service-connected disability rated at 100
percent are eligible to receive VA dental
benefits, and consequently advocated
that the rule should permit veterans
with less than a 100 percent service-
connection rating to enroll in VADIP.
We do not make any changes to the rule
based on these comments because
§17.169(b)(1) makes clear that any
veteran who is enrolled in the VA
health care system in accordance with
38 CFR 17.36 is eligible to enroll in
VADIP, and enrollment under §17.36 is
not solely based upon a veteran’s
service-connection rating, at any level.
Additionally, we clarify that there are
categories of eligibility for VA dental
benefits that are based on dental
conditions that are service-connected
and compensable in degree, but not
requiring an overall rating of 100
percent, as well as categories of
eligibility that are based on criteria that
are unrelated to any level of service-
connection. See 38 U.S.C. 1712, 2062;
see also 38 CFR 17.160-17.166.

Comments Related to Veteran Family
Member Eligibility for VADIP

Some commenters who expressed
support for VADIP also advocated that
family members of veterans should be
eligible to enroll in VADIP. We do not
make any changes to this rule based on
these comments. Section 510(b)(2)
limits VADIP eligibility for veteran
family members to only those survivors

and dependents of veterans who are
eligible for medical care under 38 U.S.C.
1781, implemented as VA’s Civilian
Health and Medical Program
(CHAMPVA). See 38 CFR 17.270—
17.278. Consequently, § 17.169(b)(2)
limits VADIP eligibility for veteran
family members who are eligible for
medical care under 38 U.S.C. 1781 and
38 CFR 17.271.

One commenter asserted more
specifically that VADIP insurance
should be available to family members
of veterans with a 100 percent service-
connection rating before it is provided
to family members of veterans with
lower service-connection ratings,
because VA dental benefits are only
provided to 100 percent service-
connected veterans. We reiterate that
VADIP insurance is not VA dental
benefits and is not comparable to VA
dental benefits, and that VA dental
benefits are not limited to only 100
percent service-connected veterans.
With regard to the eligibility of family
members of veterans for VADIP, we do
not make any changes based on this
comment. Only survivors and
dependents of veterans who are eligible
for CHAMPVA may be enrolled in
VADIP. Although certain eligibility
criteria for CHAMPVA benefits do
consider whether a veteran has a
service-connected disability or
condition, CHAMPVA eligibility is not
solely based on a veteran’s service-
connection rating. See, e.g., 38 CFR
17.271(a)(3).

Although this rule may not expand
eligibility for VADIP to veteran family
members beyond section 510(b)(2), we
do not interpret any part of section 510
as preventing a private insurer,
participating in VADIP, from providing
a different type of dental insurance plan
to veteran family members who may not
be eligible for VADIP under section
510(b)(2). Consequently, nothing in this
rule prohibits a VADIP-participating
private insurer from forming non-VADIP
contractual relationships with anyone.
However, a VADIP-participating private
insurer may not use any VA health
information to which it is privy, by
virtue of participating in VADIP, to
solicit or market directly to any person
who is not eligible to enroll in VADIP
under section 510(b).

Comments Related to Geographic Areas
in Which VADIP Will Be Offered

Multiple commenters who expressed
support for the rule additionally
advocated that VADIP should be
broadly available geographically. One
commenter specifically stated that
VADIP should be offered in all VA
Integrated Service Networks (VISN),
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instead of select VISNs. It is unclear
why the commenter believed VADIP
would be administered only in select
VISNs; the proposed rule did not
implement regional restrictions, and we
do not intend that VADIP be
administered only in certain VISNs.
Therefore, we do not make any changes
to the rule based on this comment.
Although section 510(d) does state that
the VADIP pilot program ‘““shall be
carried out in such [VISNs] as the
Secretary considers appropriate,” we
reiterate, from the proposed rule, that
the intent is that VADIP insurance be
provided as broadly as possible, given
the insurer’s coverage capabilities as
determined during the Federal
contracting process. See 77 FR 12518.
Although VA cannot predict the breadth
of geographic coverage, limitations will
only be due to what insurers ultimately
are able to provide. To this end, VA will
attempt, via the Federal contracting
process, to ensure that VADIP
geographic coverage is broad.

Some commenters advocated making
VADIP available in the Philippines and
Guam. We do not make any changes to
the rule based on these comments. As
noted above, the rule does not limit
VADIP insurance from being provided
in any particular VISN; both the
Philippines and Guam are located in
VISN 21. We note that the provision of
VADIP insurance in areas outside the
United States is controlled by section
510 and not by any other VA authorities
to provide VA care outside of the United
States, because VADIP insurance is not
VA care and is not administered by VA
as a medical benefit. We are not
guaranteeing or advocating coverage in
any specific geographic area, because
coverage may be limited by multiple
factors that are beyond VA’s control. For
example, insurers may be limited to
providing VADIP coverage only in areas
where they are licensed to provide
insurance.

Comments Related to VADIP Costs for
Enrollees

As mandated by section 510(h)(3),
§17.169(c)(1) requires that VADIP
premiums and any copayments will be
paid by the insured. Multiple
commenters advocated that VA should
ensure that these costs are affordable for
VADIP enrollees, without specifically
requesting changes to the rule except as
noted below. First, we address the
general concerns as expressed by
commenters related to cost. Under
section 510(h)(1) and (h)(2), VA must
establish VADIP premium amounts and
adjust those amounts annually. Section
510 is silent about VA establishing
copayment amounts, although section

510(h)(3) states that VADIP enrollees
will be responsible for the full cost of
any copayment amounts.

Under § 17.169(c)(1), both premium
and copayment amounts will be
determined through the Federal
contracting process. To the extent that
commenters may wish for VA to
actually establish the costs of VADIP
premiums and copayments in the rule,
and further ensure that such costs are
affordable, we will not know such costs
until contracts with insurers are
negotiated. We expect, through the
Federal contracting process, to negotiate
with insurers to establish multiple tiers
of coverage within the comprehensive
listing of dental care services in
§17.169(c)(2). This will help ensure that
VADIP enrollees have a choice to pay
premium and copayment amounts
proportionate to the services they want
covered.

Multiple tiers of coverage will prevent
all VADIP enrollees from being required
to pay higher premium amounts or
copayments that would typically be
associated with covering the full range
of services listed in §17.169(c)(2).
Establishing tiers of coverage in this
manner is standard practice in the
dental insurance industry, and will
assist in keeping premium and
copayment costs manageable for VADIP
enrollees. Multiple tiers of coverage
with varying premium and copayment
amounts are also supported by section
510. See Public Law 111-163, sections
510(h)(1), (h)(3) (indicating that
multiple “[plremiums” will be
established and adjusted by VA, and
that each individual covered by VADIP
will be responsible to pay the full cost
of any “copayments”). We do not make
any changes to the rule to set forth
specific tiers of coverage, however,
because such determinations are better
suited to the contract negotiations that
VA will conduct with insurers.

We additionally note that for
purposes of analyzing insurer risk,
typically a large number of enrollees can
assist with keeping premiums,
copayments, and other administrative
costs low. As reported in the proposed
rule, VA anticipates that between
101,000 and 201,000 individuals will
apply to enroll in VADIP each year,
based on the sizable groups of
individuals eligible to enroll under
section 510(b). See 77 FR 12520. We
will conduct the Federal contracting
process anticipating this large number
of expected enrollees and attempt to
secure reasonable premium and
copayment pricing for VADIP plans.

In relation to the scope of VADIP
coverage and pricing, one commenter
stated that veterans and their family

members need coverage for “all dental
preventive and corrective care that is
more affordable [than] the current Delta
Dental Plan.” This commenter further
criticized “the current Delta Dental
Plan” for instituting waiting periods for
certain dental services, such that these
services are not considered covered
until after an insured is enrolled for a
specific period of time. We are unsure
of the specific plan to which the
commenter intended to refer, but we
interpret this comment to advocate that
VA should ensure that VADIP provides
more dental services at a less expensive
price, and with fewer restrictions, than
typically provided in an insurance plan
that is offered by a large dental insurer
like Delta Dental. We do not make any
changes based on this comment.

VA must contract with a private
dental insurer to administer VADIP, and
therefore the administration of VADIP
will be subject to standard practices and
market factors that are present in the
dental insurance industry. For example,
VA may not be able to negotiate a
contract with a private insurer that does
not institute waiting periods for certain
services or procedures, if the standard
practice in the dental insurance
industry is to institute such waiting
periods. VA must ensure that an insurer
offers the coverage VA prescribes, that
premiums are established and adjusted
annually, and that certain other
requirements, as mandated by section
510, are met. VA must also contract
with dental insurers within the
framework of the dental insurance
industry to implement these
requirements, and as such these dental
insurers may administer VADIP
according to certain standard industry
practices that commenters expressed
were objectionable. Consequently,
VADIP coverage may not be priced less
expensively than other comparable
coverage typically offered in the dental
insurance industry, and coverage may
be subject to restrictions that typically
exist in comparable dental insurance
plans. We further note that dental
benefits that must be offered under
§17.169(c)(2) are comprehensive, and
reiterate, as stated above, that VA will
attempt to secure reasonable premium
and copayment pricing through
multiple tier options to allow enrollees
to choose coverage that is appropriate
and affordable for them.

One commenter from the dental
insurance industry recommended
multiple options to include in VADIP
plans that, in the commenter’s opinion,
would keep costs lower for VADIP
enrollees. These options included
instituting waiting periods for certain
specific benefits; establishing fixed fees
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that VA may charge for internal
administrative needs related to the
VADIP contracts; and instituting lock-
out periods, a provision for those
insureds who opt to leave VADIP, so
that such individuals would be
prevented from re-enrolling in VADIP
before a specific period of time had
passed. This commenter did not request
that the rule should enact such options
as mandatory provisions, but only that
these options should be considered in
the insurance plans themselves, which
would be formed when VA contracts
with private insurers to administer
VADIP. VA will consider contract
options with insurers to reduce costs for
VADIP enrollees as part of the
negotiation process, which may include
some or all of the above suggestions.

Although we interpret the cost-saving
suggestions made by this commenter to
relate to the contracting process rather
than to the regulation, the suggestion to
make re-enrollment subject to lock-out
periods is a contract option that would
be prevented if the regulation text is not
changed. Section 17.169(d)(2), as
proposed, alerted the public to a month-
to-month enrollment option, after the
12-month initial enrollment period.
This could be interpreted to mean that
an insured may re-enroll at any time on
a month-to-month basis regardless of
any lock-out period in a VADIP
contract. Lock-out periods are standard
in most dental insurance contracts to
discourage individuals from enrolling
on an intermittent basis, only as services
are needed. Continuous enrollment is
thus incentivized, which helps ensure
lower premiums for all insureds by
increasing predictability of the insured
group’s size, and allowing for sufficient
premiums to be collected to cover
anticipated treatments costs. Therefore,
we amend the language of § 17.169(d)(2)
from the proposed rule to make the
month-to-month enrollment subject to a
new paragraph (e)(5) in the rule.
Paragraph (e)(5) will read ““[m]onth-to-
month enrollment, as described in
paragraph (d)(2) of this section, may be
subject to conditions in insurance
contracts, whereby upon voluntarily
disenrolling, an enrollee may be
prevented from re-enrolling for a certain
period of time as specified in the
insurance contract.” This change
reflects our original intent to consider
cost-saving contract options.

One additional option advanced by
this industry commenter was to enable
enrollees to use pre-tax dollars for
premiums and copayments. We
interpret this as a request that VA
permit enrollees to treat premium
payments and certain other VADIP costs
as a pre-tax deduction, for purposes of

reducing an enrollee’s overall taxable
income. Although not stated by the
commenter, we interpret this suggestion
as referring to “cafeteria” insurance
plans, which allow employers to offer or
sponsor insurance plans that may
provide tax savings to both employees
and employers. See 26 U.S.C. 125.
Enrollment in a “cafeteria” plan can
create tax savings for an employee,
typically because the employee will
contribute a portion of his or her salary
on a pre-tax basis to pay for the
qualified insurance benefits. These
contributions are usually made pursuant
to salary reduction agreements between
the employer and the employee.
Because these contributions are
reductions in salary and are not
received by the employee, they are not
considered wages for income tax
purposes.

VA is not offering VADIP plans as an
employer, and therefore may not offer or
sponsor VADIP as a “cafeteria” plan
under 25 U.S.C. 125 for the purposes of
pre-tax treatment of insurance
premiums. VA will not participate in
the collection of premiums or otherwise
establish automatic deduction
mechanisms for the payment of
premiums. Instead, under § 17.169(c)(1),
VADIP insureds will make premium
and copayments in accordance with the
terms of their VADIP insurance plan.
We, therefore, do not make any changes
to the rule based on this comment.

Comments Related to Federal
Preemption of State Insurance Law

A commenter from the dental
insurance industry stated that “[i]t is
important that VA exercise Federal
preemption similar to that of the
[Department of Defense TRICARE
Retiree Dental Program (TRDP)] and the
Federal Employee Dental and Vision
Insurance Program (FEDVIP).” The
commenter asserted that Federal
preemption of State insurance law or
regulation was necessary for VADIP to
be successful, because such preemption
would allow for the implementation of
uniform benefits in all States and would
reduce the overall cost of VADIP. We
agree with the commenter that
uniformity of benefits provided at a
reasonable cost are important interests
for VA to consider in implementing
VADIP. Although we interpret that
Congress intended to legislate about the
business of insurance in several
subsections of section 510, and in turn
that certain provisions of this rule could
have preemptive effect, we make no
changes to the rule based on this
comment. We intend to publish a
separate direct final rule to address
preemption in VADIP to ensure that all

affected parties have notice of VA’s
intent to assert the preemptive effect of
certain subsections of section 510, and
to provide VA an opportunity to consult
with States and State officials in
compliance with Executive Order
13132, Federalism.

Comment Related to the Duration of
VADIP as a Pilot Program

Lastly, a commenter advocated that
the duration of the VADIP pilot program
should be extended from 3 years to 5
years, because this longer time frame
would help ensure higher enrollment,
would help spread initial administrative
costs over a longer time, and would
provide VA with more time to collect
data on the administration of VADIP to
determine if VADIP is feasible. Section
510(c) is clear that the duration of
VADIP is to be no more than 3 years.
Therefore, we do not make any changes
to the rule based on this comment.

Nonsubstantive Changes Not Requested
by Commenters

Two nonsubstantive changes are
being made that were not requested by
commenters, to ensure consistency in
VADIP administration. The first
nonsubstantive change is to the
headings of §17.169 and to
§17.169(a)(1), to remove the word
“Plan,” so that VADIP is consistently
known as the “VA Dental Insurance
Program,” and not the “VA Dental
Insurance Plan Program.” The second
nonsubstantive change is a renumbering
of the paragraphs under § 17.169(e), to
properly distinguish between
involuntary and voluntary
disenrollment. Specifically,
§17.169(e)(1) as proposed referred to
both involuntary and voluntary
disenrollment within one paragraph,
and sought to set forth the various bases
for voluntary disenrollment under
§17.169(e)(1)(i) through (e)(1)(v). To
ensure there is no confusion, we
removed language related to voluntary
disenrollment from §17.169(e)(1) as
proposed and placed this language in
the new §17.169(e)(2), and renumbered
§17.169(e)(2) and (e)(3) as proposed to
§17.169(e)(3) and (e)(4), respectively.
We also corrected the reference to
voluntary disenrollment procedures in
renumbered § 17.169(e)(3), to refer to
paragraphs (e)(2)(i) through (e)(2)(v).

Based on the rationale set forth in the
proposed rule and in this document, VA
is adopting the provisions of the
proposed rule as final with changes to
§17.169(a)(1), (d)(2) and (e).

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this final
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rulemaking, represents VA’s
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this
rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(at 44 U.S.C. 3507) requires that VA
consider the impact of paperwork and
other information collection burdens
imposed on the public. Under 44 U.S.C.
3507(a), an agency may not collect or
sponsor the collection of information,
nor may it impose an information
collection requirement unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. See also 5 CFR 1320.8(b)(3)(vi).

This final rule will impose the
following new information collection
requirement: Applications are needed so
that individuals can voluntarily
participate in VADIP. Procedures for
voluntary disenrollment, as well as
appeals of disenrollment decisions, are
needed to ensure that enrollment
remains voluntary, and that
disenrollment determinations are
timely. As required by the Paperwork
Reduction Act of 1995 (at 44 U.S.C.
3507(d)), VA has submitted this
information collection to OMB for its
review. OMB approved the new
information collection requirement
associated with the final rule and
assigned OMB control number 2900-
0789.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. Only dental
insurers, certain veterans and their
survivors and dependents, which are
not small entities, will be affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this rulemaking is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,

environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “significant
regulatory action” which requires
review by the Office of Management and
Budget (OMB), as “any regulatory action
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this final rule have been
examined, and it has been determined
not to be a significant regulatory action
under Executive Order 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.

Catalog of Federal Domestic Assistance
Numbers

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.009 Veterans Medical Care Benefits
and 64.011 Veterans Dental Care.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of

the Department of Veterans Affairs. Jose
D. Riojas, Interim Chief of Staff,
approved this document on May 13,
2013, for publication.

List of Subjects in 38 CFR Part 17

Dental health, Government contracts,
Health care, Health professions, Health
records, Veterans.

Dated: May 22, 2013.
William F. Russo,
Deputy Director, Regulation Policy and
Management, Office of the General Counsel,
Department of Veterans Affairs.

For the reasons stated in the
preamble, VA amends 38 CFR part 17 as
follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.

m 2. Add §17.169 after § 17.166 to read
as follows:

§17.169 VA Dental Insurance Program for
veterans and survivors and dependents of
veterans (VADIP).

(a) General. (1) The VA Dental
Insurance Program (VADIP) provides
premium-based dental insurance
coverage through which individuals
eligible under paragraph (b) of this
section may choose to obtain dental
insurance from a participating insurer.
Enrollment in VADIP does not affect the
insured’s eligibility for outpatient dental
services and treatment, and related
dental appliances, under 38 U.S.C.
1712.

(2) The following definitions apply to
this section:

Insured means an individual,
identified in paragraph (b) of this
section, who has enrolled in an
insurance plan through VADIP.

Participating insurer means an
insurance company that has contracted
with VA to offer a premium-based
dental insurance plan to veterans,
survivors, and dependents through
VADIP. There may be more than one
participating insurer.

(b) Covered veterans and survivors
and dependents. A participating insurer
must offer coverage to the following
persons:

(1) Any veteran who is enrolled under
38 U.S.C. 1705 in accordance with 38
CFR 17.36.

(2) Any survivor or dependent of a
veteran who is eligible for medical care
under 38 U.S.C. 1781 and 38 CFR
17.271.

(c) Premiums, coverage, and selection
of participating insurer. (1) Premiums.
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Premiums and copayments will be paid
by the insured in accordance with the
terms of the insurance plan. Premiums
and copayments will be determined by
VA through the contracting process, and
will be adjusted on an annual basis. The
participating insurer will notify all
insureds in writing of the amount and
effective date of such adjustment.

(2) Benefits. Participating insurers
must offer, at a minimum, coverage for
the following dental care and services:

(i) Diagnostic services.

(A) Clinical oral examinations.

(B) Radiographs and diagnostic
imaging.

(C) Tests and laboratory examinations.

(ii) Preventive services.

(A) Dental prophylaxis.

(B) Topical fluoride treatment (office
procedure).

(C) Sealants.

(D) Space maintenance.

(iii) Restorative services.

(A) Amalgam restorations.

(B) Resin-based composite
restorations.

(iv) Endodontic services.

(A) Pulp capping.

(B) Pulpotomy and pulpectomy.

(C) Root canal therapy.

(D) Apexification and recalcification
procedures.

(E) Apicoectomy and periradicular
services.

(v) Periodontic services.

A) Surgical services.

B) Periodontal services.
vi) Oral surgery.

A) Extractions.

B) Surgical extractions.
C) Alveoloplasty.

D) Biopsy.

vii) Other services.

(A) Palliative (emergency) treatment
of dental pain.

(B) Therapeutic drug injection.

(C) Other drugs and/or medications.

(D) Treatment of postsurgical
complications.

(E) Crowns.

(F) Bridges.

(G) Dentures.

(3) Selection of participating insurer.
VA will use the Federal competitive
contracting process to select a
participating insurer, and the insurer
will be responsible for the
administration of VADIP.

(d) Enrollment. (1) VA, in connection
with the participating insurer, will
market VADIP through existing VA
communication channels to notify all
eligible persons of their right to
voluntarily enroll in VADIP. The
participating insurer will prescribe all
further enrollment procedures, and VA
will be responsible for confirming that
a person is eligible under paragraph (b)
of this section.

(
(
(
(
(
(
(
(

(2) The initial period of enrollment
will be for a period of 12 calendar
months, followed by month-to-month
enrollment, subject to paragraph (e)(5)
of this section, as long as the insured
remains eligible for coverage under
paragraph (b) of this section and
chooses to continue enrollment, so long
as VA continues to authorize VADIP.

(3) The participating insurer will
agree to continue to provide coverage to
an insured who ceases to be eligible
under paragraphs (b)(1) through (2) of
this section for at least 30 calendar days
after eligibility ceased. The insured
must pay any premiums due during this
30-day period. This 30-day coverage
does not apply to an insured who is
disenrolled under paragraph (e) of this
section.

(e) Disenrollment. (1) Insureds may be
involuntarily disenrolled at any time for
failure to make premium payments.

(2) Insureds must be permitted to
voluntarily disenroll, and will not be
required to continue to pay any
copayments or premiums, under any of
the following circumstances:

(i) For any reason, during the first 30
days that the beneficiary is covered by
the plan, if no claims for dental services
or benefits were filed by the insured.

(ii) If the insured relocates to an area
outside the jurisdiction of the plan that
prevents the use of the benefits under
the plan.

(i1i) If the insured is prevented by
serious medical condition from being
able to obtain benefits under the plan.

(iv) If the insured would suffer severe
financial hardship by continuing in
VADIP.

(v) For any reason during the month-
to-month coverage period, after the
initial 12-month enrollment period.

(3) All insured requests for voluntary
disenrollment must be submitted to the
insurer for determination of whether the
insured qualifies for disenrollment
under the criteria in paragraphs (e)(2)(i)
through (v) of this section. Requests for
disenrollment due to a serious medical
condition or financial hardship must
include submission of written
documentation that verifies the
existence of a serious medical condition
or financial hardship. The written
documentation submitted to the insurer
must show that circumstances leading
to a serious medical condition or
financial hardship originated after the
effective date coverage began, and will
prevent the insured from maintaining
the insurance benefits.

(4) If the participating insurer denies
a request for voluntary disenrollment
because the insured does not meet any
criterion under paragraphs (e)(2)(i)
through (v) of this section, the

participating insurer must issue a
written decision and notify the insured
of the basis for the denial and how to
appeal. The participating insurer will
establish the form of such appeals
whether orally, in writing, or both. The
decision and notification of appellate
rights must be issued to the insured no
later than 30 days after the request for
voluntary disenrollment is received by
the participating insurer. The appeal
will be decided and that decision issued
in writing to the insured no later than
30 days after the appeal is received by
the participating insurer. An insurer’s
decision of an appeal is final.

(5) Month-to-month enrollment, as
described in paragraph (d)(2) of this
section, may be subject to conditions in
insurance contracts, whereby upon
voluntarily disenrolling, an enrollee
may be prevented from re-enrolling for
a certain period of time as specified in
the insurance contract.

(f) Other appeals procedures.
Participating insurers will establish and
be responsible for determination and
appeal procedures for all issues other
than voluntary disenrollment.

(Authority: Sec. 510, Pub. L. 111-163)

(The Office of Management and Budget has
approved the information collection
requirement in this section under control
number 2900-0789.)

[FR Doc. 2013—-12642 Filed 5-28-13; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R10-OAR-2012-0712; FRL-9817-1]
Revision to the Washington State

Implementation Plan; Tacoma-Pierce
County Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is approving State
Implementation Plan (SIP) revisions
submitted by the Washington
Department of Ecology (Ecology) dated
November 28, 2012. The EPA’s final
rulemaking approves two revisions to
the SIP. First, the EPA is approving the
2008 Baseline Emissions Inventory and
Documentation” included as Appendix
A to the SIP revision. The emissions
inventory was submitted to meet Clean
Air Act (CAA) requirements related to
the Tacoma-Pierce County
nonattainment area for the 2006 fine
particulate matter (PM s) National
Ambient Air Quality Standard
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(NAAQS). Second, the EPA is approving
updated rules submitted by Ecology on
behalf of the Puget Sound Clean Air
Agency (PSCAA), contained in
Appendix B, “SIP Strengthening Rules.”
The updated PSCAA rules help
implement the recommendations of the
Tacoma-Pierce County Clean Air Task
Force, an advisory committee of
community leaders, citizen
representatives, public health advocates,
and other affected parties, formed to
develop PM: s reduction strategies.

DATES: This final rule is effective June
28, 2013.

ADDRESSES: EPA has established a
docket for this Action under Docket ID
No. EPA-R10-OAR-2012-0712. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information the disclosure
of which is restricted by statute. Certain
other material, such as copyrighted
material, is not placed on the Internet
and will be publicly available only in
hard copy form. Publicly available
docket materials are available either
electronically through
www.regulations.gov or in hard copy at
the Air Programs Unit, Office of Air
Waste and Toxics, EPA Region 10, 1200
Sixth Avenue, Seattle, WA, 98101. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8:00 a.m. to
4:00 p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: ]eff
Hunt at telephone number: (206) 553—
0256, email address: hunt.jeff@epa.gov,
or the above EPA, Region 10 address.

SUPPLEMENTARY INFORMATION:
Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials “Act” or
“CAA” mean or refer to the Clean Air
Act, unless the context indicates
otherwise.

(ii) The words “EPA”’, “we”’, “us” or
our mean or refer to the United States
Environmental Protection Agency.

(iii) The initials “SIP”’ mean or refer
to State Implementation Plan.

(iv) The words ‘“Washington” and
“State” mean the State of Washington.

Table of Contents

I. Background Information
II. Response to Comments
III. Final Action

IV. Statutory and Executive Orders Review

I. Background Information

Detailed information on the history of
the PM,s NAAQS as it relates to the
Tacoma-Pierce County nonattainment
area is included in the EPA’s proposal
for this action (78 FR 4804, January 23,
2013). As discussed in the proposal, on
September 4, 2012, the EPA published
a final “clean data” determination of
attainment, based upon complete
certified ambient air monitoring data
showing that the Tacoma-Pierce County
nonattainment area met the 2006 PM, 5
NAAQS for the 2009—2011 monitoring
period (77 FR 53772). Since the
determination, monitored PM, s levels
continue to decline in the Tacoma-
Pierce County nonattainment area.
Monitoring data for 2010-2012 show a
preliminary design value of 28 ug/m3.1

The clean data determination
suspended the obligation for the State of
Washington to submit an attainment
demonstration, associated reasonably
available control measures, a reasonable
further progress plan, contingency
measures, and other SIP revisions
related to attainment of the standard for
so long as the nonattainment area
continues to meet the 2006 PM, 5
NAAQS. However, a clean data
determination does not suspend the
obligation under CAA section 172(c)(3)
for submission and approval of a
comprehensive, accurate, and current
inventory of actual emissions.
Accordingly, Ecology submitted
Appendix A, titled “2008 Baseline
Emissions Inventory and
Documentation,” of its November 28,
2012, SIP revision to meet the emissions
inventory obligation under CAA section
172(c)(3). Ecology also submitted
Appendix B of the SIP revision, titled
“SIP Strengthening Rules,”” which
contained the most recent version of
Regulation 1—Article 13: Solid Fuel
Burning Device Standards, adopted by
the Puget Sound Clean Air Agency
Board on October 25, 2012, imposing
more stringent standards to control
PM. s emissions from wood smoke. The
EPA proposed to approve both
Appendix A and Appendix B of
Washington’s November 28, 2012, SIP
revision consistent with sections 110
and 172 of the CAA.

II. Response to Comments

The EPA received no comment on its
proposed approval of Appendix B. On
February 22, 2013, EPA received one

1 A design value is a three year average used to
determine compliance with the 2006 PM, s 24-hour
NAAQS of 35 pg/ms3. Final design values generally
are certified in June or July after a complete quality
assurance and quality control process.

comment on its proposed approval of
Appendix A. This comment, submitted
by Mr. Robert Ukeiley on behalf of
Sierra Club, focused on the potential
impact of coal export terminals
proposed for the Pacific Northwest. The
commenter wrote that Ecology’s 2008
Baseline Emissions Inventory does not
sufficiently address potential impacts as
they relate to current or future
shipments of coal via rail through the
Tacoma-Pierce County nonattainment
area. The EPA is responding to this
comment in two parts: (1) Comment on
Fugitive Coal Dust Emissions; and (2)
Comment on Railroad Emission
Calculations.

A. Comment on Fugitive Coal Dust
Emissions

Comment: The commenter wrote that
Ecology’s 2008 Baseline Emissions
Inventory does not meet the CAA
section 172(c)(3) requirement which
states that, “[s]uch plan provisions shall
include a comprehensive, accurate,
current inventory of actual emissions
from all sources of the relevant
pollutant or pollutants in such area,
including such periodic revisions as the
Administrator may determine necessary
to assure the requirements of this part
are met.” Specifically, the commenter
wrote that the 2008 Baseline Emissions
Inventory is not comprehensive because
it did not account for fugitive coal dust
emissions from coal trains that may
have transited through the
nonattainment area. The commenter
also requests that “[i]f the current
fugitive coal dust emissions are zero
because there are no coal trains
traveling through the Tacoma
nonattainment area, then the inventory
should say that.”

Response: As noted in the proposal
for this action, the EPA referred to the
August 2005 “Emissions Inventory
Guidance for Implementation of Ozone
and Particulate Matter NAAQS and
Regional Haze Regulations” (hereafter
“emissions inventory guidance” or
“guidance”), to assess the adequacy of
Washington’s submission. The guidance
covers several elements related to this
comment. First, the mobile source
section in the guidance contains no
discussion or requirement for
calculating fugitive dust from
locomotive payloads. Instead, fugitive
dust emissions from all source
categories are discussed in section 5.4 of
the guidance addressing nonpoint
sources. The guidance states,
“[n]onpoint sources are generally
described as those sources that are too
small, numerous, or difficult to be
inventoried individually. Potential
nonpoint sources of emissions are given
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in Table 5.4—1 and potential crustal
(dust) sources of PM emissions are in
Table 5.4—-2. These tables are presented
as guides to assist State, local and Tribal
agencies in focusing their nonpoint
source emission inventory efforts.” The
guidance goes on to state, “‘[t]he State,
local and Tribal agencies may want to
concentrate their efforts on the most
significant source categories.” The
guidance acknowledges that States
cannot individually inventory all
nonpoint source emissions, but should
use the best available data to inform
which nonpoint source categories to
focus on in creating a comprehensive
and accurate inventory of actual
emissions.

As part of the effort to focus on the
most significant source categories,
Ecology conducted extensive speciation
analysis included in the docket for the
EPA’s proposed action, see Sources of
Fine Particles in the Wapato Hills-
Puyallup River Valley PM; s
Nonattainment Area (the name formerly
used for the Tacoma-Pierce County
nonattainment area), April 2010.
Speciation analysis, also called receptor
modeling or source apportionment, is a
method of using chemical signatures
from monitoring samples to determine
both the types of emission sources
impacting a monitor and the magnitude
of those source impacts. The study
examined monitoring samples from
2006 to 2009 and used chemical
signature information to identify the
relevant emission sources. Ecology
determined that 4% of PM; s annually in
the Tacoma-Pierce County
nonattainment area originated from the
combination of all fugitive dust sources.
To put this number in perspective, the
contribution from fugitive dust was only
slightly greater than the PMs s
contribution from sea salt. The percent
contribution from fugitive dust was also
found to be the lowest during winter
months when violations of the 2006
PM, 5 standard occur. From an analysis
of fugitive dust impacts and wind
direction, Ecology concluded that the
majority of the PM, s related fugitive
dust was likely re-suspended dust from
on-road motor vehicle traffic and
fugitive emissions from a gravel
operation near the monitoring site.
Ecology’s speciation analysis for the one
violating Tacoma monitor on South L
Street concluded by stating, “[flugitive
dust was poorly correlated with total
PM, 5 mass (r2 = 0.19) indicating that its
influence on the measured total mass
was not significant.”

As described above, the 2005
emissions inventory guidance
recognizes that agencies may need to
concentrate their efforts on the most

significant source categories, and the
closely related regulations at 40 CFR
51.20 for reporting under the National
Emissions Inventory (NEI) also state,
“[n]onpoint source categories or
emission events reasonably estimated by
the State to represent a de minimis
percentage of total county and State
emissions of a given pollutant may be
omitted.” Based on Ecology’s analysis of
fugitive dust impacts on 2006 PM- s
concentrations in the area, the EPA
agrees with Ecology that fugitive dust
emissions from railroad transport of coal
do not constitute a significant source
category for the 2008 Baseline
Emissions Inventory. To the extent that
the commenter raises issues related to
coal export proposals that may impact
the Tacoma-Pierce County
nonattainment area in the future, or to
the calculation of changes to the
emission sources after 2008, the EPA
has determined that these questions are
beyond the scope of the 2008 Baseline
Emissions Inventory. The inventory
required under section 172(c)(3) does
not require submission or assessment of
future emissions.

The EPA also concludes that the 2008
Baseline Emissions Inventory accurately
represents the emission sources that led
to the EPA’s nonattainment designation
for Tacoma-Pierce County in 2009. In
particular, the inventory informed and
helped support development of the
residential wood smoke control
measures approved in this action. In
2008, residential wood combustion
represented 74% of all emissions during
the critical winter season, well above all
other emission sources. To the extent
that the mix of emission sources may
change over time from the 2008 Baseline
Emissions Inventory, the EPA believes
these changes are best addressed as part
of the maintenance plan inventory
process to ensure continued compliance
with the NAAQS, or as part of the
attainment planning requirements that
would become applicable should the
area not continue in attainment. In
response to the concerns raised by the
commenter, the EPA independently
analyzed publicly available data from
the speciation monitor and found no
evidence of increasing fugitive dust
trends from 2008 to 2011. See Tacoma
PMF Soil Results, included in the docket
for this action. As noted previously,
monitored PM, s levels in the
nonattainment area continue to decline
below the level of the NAAQS. For the
reasons stated above, the EPA has
determined that Ecology’s 2008 Baseline
Emissions Inventory is consistent with
applicable guidance and satisfies the
requirement of CAA section 172(c)(3).

B. Comment on Railroad Emission
Calculations

Comment: The commenter notes that
Ecology’s 2008 Baseline Emissions
Inventory submission includes only a
summary of emissions from railroad
locomotive diesel consumption, without
the corresponding background
information used to calculate the
estimates. The commenter states that the
background information is necessary for
both public understanding and for
future conformity obligations under the
CAA.

Response: Since emission control
measures for railroad locomotive traffic
are generally formulated and managed
at the federal level, it is understandable
that the State SIP submission would
include summary data rather than a
more elaborate discussion of underlying
data. Ecology did include an extensive
explanation of the underlying data for
the predominant source categories, such
as residential wood combustion, which
comprises 74% of the winter time
inventory. By contrast, emissions from
all nonroad vehicles and engines,
including railroad locomotives, account
for only 5% of wintertime inventory.
Moreover, although Ecology included
only summary results for railroad
emissions, it clearly referenced the
documentation used in calculating the
final railroad diesel emissions, listed as
endnotes 26, 27, and 28 in the 2008
Baseline Emissions Inventory SIP
submission. These documents were
available from Ecology and the EPA
during the comment period, and remain
available for public review. Neither the
EPA nor Ecology has received a request
for these documents. For the
convenience of the reader these
background documents have been
added to the docket for this action.

The comment only questions the level
of detail in the discussion of the
locomotive emission calculations and
states that a comprehensive and
accurate emissions inventory must
provide figures of gallons of diesel
consumed and emission factors or other
calculations used in the emissions
estimates. The availability of the
additional detail requested by the
comment is described above.
Specifically, the emission factors were
based on standard EPA emission factors
for locomotives and fuel consumption
data was provided by the rail freight
carriers operating in the area. As the
comment notes, these data are part of
the comprehensive and accurate
emissions inventory required by section
172(c)(3), and were appropriately relied
upon by Ecology to calculate diesel
emissions from locomotives. The EPA
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independently calculated the
locomotive emissions estimates based
on the information referenced in
endnotes 26, 27, and 28 of the State’s
emissions inventory SIP submission,
and obtained results that were
consistent with the State’s (see EPA
review of emission calculations.xIsx).
To the extent that the commenter
raises issues related to future conformity
determinations or potential coal export
proposals that may impact the Tacoma-
Pierce County nonattainment area in the
future, or to the calculation of changes
to the emission sources after 2008, the
EPA has determined that these
questions are beyond the scope of the
2008 Baseline Emissions Inventory and
the requirements of section 172(c)(3).

III. Final Action

The EPA has determined that
Washington’s SIP revisions, dated
November 28, 2012, are consistent with
sections 110 and 172 of the CAA.
Therefore, we are approving the SIP
revisions, specifically Appendix A,
“2008 Baseline Emissions Inventory and
Documentation” and Appendix B, “SIP
Strengthening Rules.”

IV. Statutory and Executive Orders
Review

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the rule
neither imposes substantial direct
compliance costs on tribal governments,
nor preempts tribal law. Therefore, the
requirements of section 5(b) and 5(c) of
the Executive Order do not apply to this
rule. Consistent with EPA policy, the
EPA nonetheless provided a
consultation opportunity to the
Puyallup Tribe in a letter dated
December 11, 2012. The EPA did not
receive a request for consultation.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule

cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 29, 2013.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Visibility,
and Volatile organic compounds.

Dated: May 13, 2013.
Dennis J. McLerran,
Regional Administrator, Region 10.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart WW—Washington

m 2. Section 52.2470 is amended:

m a. In paragraph (c) Table 4 by revising
entries 13.01 through 13.05, adding in
numerical order entry 13.06, and
revising entry 13.07.

m b. In paragraph (e) by adding a
heading for “Recently Approved Plans”
and a new entry for “‘Particulate Matter
(PM,.5) 2008 Baseline Emissions
Inventory and SIP Strengthening Rules’
at the end of the table.

s

§52.2470 Identification of plan.
* * * * *

(C) * x %
* * * * *
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TABLE 4—PUGET SOUND CLEAN AIR AGENCY REGULATIONS

State adopted

State citation Title/subject date EPA approval date Explanations
Regulation 1—Article 13: Solid Fuel Burning Device Standards

13.07 Policy and Purpose ................ 10/25/12 5/29/13 [Insert page number
where the document be-
gins].

13.02 i Definitions ......ccccceviriininnne 10/25/12 5/29/13 [Insert page number
where the document be-
gins].

13.03 Opacity Standards ................. 10/25/12 5/29/13 [Insert page number
where the document be-
gins].

13.04 Allowed and Prohibited Fuel 10/25/12 5/29/13 [Insert page number

Types. where the document be-
gins].

13.05 i Restrictions on Operation of 10/25/12 5/29/13 [Insert page number

Solid Fuel Burning Devices. where the document be-
gins].

13.06 i Emission Performance Stand- 10/25/12 5/29/13 [Insert page number

ards. where the document be-
gins].

13.07 s Prohibitions on Wood Stoves 10/25/12 5/29/13 [Insert page number

that are not Certified Wood where the document be-
Stoves. gins].
* * * * *

(e] * * %

STATE OF WASHINGTON NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES

Name of SIP provision

Applicable geographic or
nonattainment area

State submittal
date

EPA approval date

Comments

* * *

Recently Approved Plans

Particulate Matter (PM. s)
2008 Baseline Emissions
Inventory and SIP
Strengthening Rules.

Tacoma, Pierce County ........

11/28/12

5/29/13 [Insert page number

where the document be-

gins].

[FR Doc. 2013-12514 Filed 5-28—13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2013-0147; FRL-9816-6]

Approval and Promulgation of
Implementation Plans; Atlanta, Georgia
1997 8-Hour Ozone Nonattainment
Area; Reasonable Further Progress
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve a state
implementation plan (SIP) revision,
submitted by the State of Georgia,
through the Georgia Environmental
Protection Division (GA EPD), on
October 21, 2009, to address the
reasonable further progress (RFP) plan
requirements for the Atlanta, Georgia
1997 8-hour ozone national ambient air
quality standards (NAAQS)
nonattainment area. The Atlanta,
Georgia 1997 8-hour ozone
nonattainment area (hereafter referred to
as the ‘““Atlanta Area” or ‘“‘the Area’) is
comprised of Barrow, Bartow, Carroll,
Cherokee, Clayton, Cobb, Coweta,
Dekalb, Douglas, Fayette, Forsyth,
Fulton, Gwinnett, Hall, Henry, Newton,

Paulding, Rockdale, Spalding and
Walton Counties in Georgia. EPA is also
finding adequate the motor vehicle
emissions budgets (MVEB) for volatile
organic compounds (VOC) and nitrogen
oxides (NOx) that were included in
Georgia’s RFP plan. Further, EPA is
approving these MVEB. Additionally, as
an administrative update EPA is also
removing the numbering system from
the non-regulatory provisions in the
Code of Federal Regulations.

DATES: This direct final rule is effective
July 29, 2013 without further notice,
unless EPA receives adverse comment
by June 28, 2013. If EPA receives such
comments, it will publish a timely
withdrawal of the direct final rule in the
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Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Number, “EPA-
R04-0OAR-2013-0147,” by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: R4-RDS@epa.gov.

3. Fax: 404-562-9019.

4. Mail: “EPA-R04-0OAR-2013—-
0147,” Regulatory Development Section,
Air Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960.

5. Hand Delivery or Courier: Ms.
Lynorae Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 a.m. to 4:30 p.m., excluding
federal holidays.

Instructions: Direct your comments to
Docket ID Number, “EPA-R04-OAR-
2013-0147.” EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be

able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.
FOR FURTHER INFORMATION CONTACT: Ms.
Sara Waterson of the Regulatory
Development Section, in the Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9061.
Ms. Sara Waterson can be reached via
electronic mail at
waterson.sara@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What action is EPA taking?

II. What is the background for EPA’s action?

III. What is EPA’s analysis of the RFP Plan
for the Atlanta area for the 1997 8-Hour
Ozone NAAQS?

IV. What are the 2008 NOx and VOC
emissions inventories for the Atlanta
area?

V. What is EPA’s Analysis of the 2008 MVEB
for the Atlanta Area?

VI. What is the status of EPA’s adequacy
determination for the 2008 MVEB for the
Atlanta area?

VIL Final Action

VIII. Statutory and Executive Order Reviews

I. What action is EPA taking?

EPA is approving changes to the
Georgia SIP, submitted by the State of
Georgia through GA EPD, on October 21,

2009, to meet RFP 1 requirements of the
Clean Air Act (CAA or Act) for the
Atlanta Area for the 1997 8-hour ozone
NAAQS.2 The RFP plan demonstrates
that NOx emissions will be reduced by
at least 15 percent for the 13-County
portion 3 of the Atlanta ozone
nonattainment area (hereafter referred to
as the “13-County Area”) and VOC
emissions will be reduced by at least 15
percent for the seven-county portion 4 of
the Atlanta ozone nonattainment area
(hereafter referred to as the “7-County
Area’’) during the period of 2002
through 2008. Additionally, EPA is
approving the required 2008 VOC
MVEB and the 2008 NOx MVEB, which
were included in the October 21, 2009,
RFP plan for the Atlanta Area. EPA is
taking these actions because they are
consistent with CAA requirements for
RFP. The MVEB for the Atlanta Area,
expressed in tons per day (tpd), are
provided in Table 1 below. EPA is also
describing the status of its
transportation conformity adequacy
determination for the 2008 MVEB.

TABLE 1—MVEB FOR THE 1997 8-
HOUR OZONE ATLANTA AREA

2008 20-County MVEB (tpd)
VOC

NOx

171.83 272.67

II. What is the background for EPA’s
action?

A. General Background

On July 18, 1997, EPA promulgated a
revised 8-hour ozone NAAQS of 0.08
parts per million (ppm) (62 FR 38856).
Under EPA’s regulations at 40 CFR part
50, the 1997 8-hour ozone NAAQS is
attained when the 3-year average of the
annual fourth highest daily maximum 8-

1For the 1997 8-hour ozone NAAQS, the plan to
demonstrate reasonable further progress is known
as the RFP plan; whereas the plan to demonstrate
reasonable further progress for the 1-hour ozone
NAAQS is known as the Rate-of-Progress (ROP)
plan.

2Georgia previously submitted the ROP plan (also
referred to as the 15 Percent VOC Plan) for the
portion of the Atlanta Area that was previously
designated nonattainment for the former 1-hour
ozone NAAQS. EPA approved Georgia’s ROP plan
for the 1-hour ozone NAAQS for the Atlanta Area
on April 26, 1999. See 64 FR 20196.

3The 13-County portion includes the counties
designated nonattainment in the 1-hour ozone
nonattainment area: Cherokee, Clayton, Cobb,
Coweta, DeKalb, Douglas, Fayette, Forsyth, Fulton,
Gwinnett, Henry, Paulding, and Rockdale. See 56
FR 56694, November 6, 1991.

4 Seven additional “ring” counties were added to
the original 1-hour ozone nonattainment area for
the 8-hour ozone nonattainment designations.
These additional counties include: Barrow, Bartow,
Carroll, Hall, Newton, Spalding, and Walton. See 69
FR 23857, April 30, 2004.
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hour average ambient air quality ozone
concentrations is less than or equal to
0.08 ppm (i.e., 0.084 ppm when
rounding is considered). See 69 FR
23857, April 30, 2004. Ambient air
quality monitoring data for the 3-year
period must meet the data completeness
requirement as determined in 40 CFR
part 50, appendix I. The ambient air
quality monitoring data completeness
requirement is met when the average
percent of days with valid ambient
monitoring data is greater than 90
percent, and no single year has less than
75 percent data completeness.

Upon promulgation of a new or
revised NAAQS, the CAA requires EPA
to designate as nonattainment any area
that is violating the NAAQS, based on
the three most recent years of ambient
air quality data at the conclusion of the
designation process. The Atlanta Area
was designated nonattainment for the
1997 8-hour ozone NAAQS on April 30,
2004 (effective June 15, 2004), using
2001-2003 ambient air quality data. See
69 FR 23857, April 30, 2004. The
Atlanta Area encompasses the 13
counties of the former 1-hour ozone
nonattainment area plus the seven
additional “ring” counties. At the time
of designation the Atlanta Area was
classified as a marginal nonattainment
area for the 1997 8-hour ozone NAAQS.
In the April 30, 2004, Phase I Ozone
Implementation Rule, EPA established
ozone nonattainment area attainment
dates based on Table 1 of section 181(a)
of the CAA. This established an
attainment date 3 years after the June
15, 2004, effective date for areas
classified as marginal areas for the 1997
8-hour ozone nonattainment
designations. Therefore, the Atlanta
Area’s original attainment date was June
15, 2007. See 69 FR 23951, April 30,
2004.

The Atlanta Area failed to attain the
1997 8-hour ozone NAAQS by June 15,
2007 (the applicable attainment date for
marginal nonattainment areas), and did
not qualify for any extension of the
attainment date as a marginal area. As
a consequence of this failure, on March
6, 2008, EPA published a rulemaking
determining that the Atlanta Area failed
to attain and, consistent with section
181(b)(2) of the CAA, the Atlanta Area
was reclassified by operation of law to
the next highest classification, or
“moderate” nonattainment. See 73 FR
12013, March 6, 2008. When an area is
reclassified, a new attainment date for
the reclassified area must be
established. Section 181 of the CAA
explains that the attainment date for
moderate nonattainment areas shall be
as expeditiously as practicable, but no
later than six years after designation, or

June 15, 2010. EPA further required that
Georgia submit SIP revisions to meet the
new moderate area requirements as
expeditiously as practicable, but no later
than December 31, 2008.

Under certain circumstances, the CAA
allows for extensions of the attainment
dates prescribed at the time of the
original nonattainment designation. In
accordance with CAA section 181(a)(5),
EPA may grant up to two, one-year
extensions of the attainment date under
specified conditions. On November 30,
2010, EPA determined that Georgia met
the CAA requirements to obtain a one-
year extension of the attainment date for
the 1997 8-hour ozone NAAQS for the
Atlanta Area. See 75 FR 73969. As a
result, EPA extended the Atlanta Area’s
attainment date from June 15, 2010, to
June 15, 2011, for the 1997 8-hour ozone
NAAQS.

Subsequently, on June 23, 2011, EPA
determined that the Atlanta Area
attained the 1997 8-hour ozone NAAQS.
See 76 FR 36873. The determination of
attaining data was based upon quality-
assured and certified ambient air
monitoring data for the 2008-2010
period, showing that the Area had
monitored attainment of the 1997 8-
hour ozone NAAQS. As a result of the
determination of attainment, the
requirements for the Area to submit an
attainment demonstration and
associated reasonable available control
measures (RACM), RFP plan,
contingency measures, and other
planning SIP revisions related to
attainment of the 1997 8-hour ozone
NAAQS were suspended. These
nonattainment related SIP obligations
remain suspended so long as the Area
continues to attain the 1997 8-hour
ozone NAAQS. See 40 CFR 52.582(d).

On February 16, 2012, Georgia
withdrew the attainment demonstration
submissions (except RFP, emissions
statements, and the emissions
inventory) as allowed by 40 CFR 51.918
for the Atlanta Area.5 Subsequently,
EPA approved Georgia’s SIP revisions
related to the emissions statements and
emissions inventory requirements for
the Atlanta Area for the 1997 8-hour
ozone NAAQS. See 74 FR 62249
(November 27, 2009); and 77 FR 24399
(March 24, 2012), respectively. Despite
the determination of attainment, Georgia
opted to leave the SIP submission
related to the RFP requirements for the

5Georgia did not withdraw any elements related
to reasonably available control technology (RACT)
requirements, to the extent that these requirements
were addressed in the attainment demonstration
submissions. EPA has taken previous action to
approve Georgia SIP revisions, including portions
of the October 21, 2009, SIP revision, related to
RACT. See 77 FR 59554, September 28, 2012.

1997 8-hour ozone NAAQS before EPA
for action. As such, EPA is taking action
to approve Georgia’s October 21, 2009,
SIP revision as it relates to the RFP
requirements for the 1997 8-hour ozone
NAAQS.

B. Background for ROP Requirements
for the 1-Hour Ozone NAAQS

Because Atlanta was classified as a
“serious” nonattainment area under the
1-hour ozone NAAQS, Georgia was
required to develop a SIP to reduce
emissions of VOC in the 13-County
Atlanta 1-hour ozone nonattainment
area by 15 percent from 1990 to 1996.
The plan, also known as Georgia’s ROP
plan SIP or the 15 Percent VOC Plan,
was approved on April 26, 1999. See 64
FR 20186.

The CAA also requires post-1996
emission reductions of VOC and/or NOx
totaling 3 percent per year, averaged
over each consecutive three-year period
beginning in 1996 and continuing
through the attainment date. Georgia
chose to rely solely on NOx emission
reductions in its post-1996 ROP SIP (the
9 Percent Plan). This plan was required
to describe how Georgia would achieve
RFP towards attaining the 1-hour ozone
NAAQS between 1996 and 1999, the
attainment deadline for serious
nonattainment areas. Georgia’s 9 Percent
Plan was approved on March 19, 1999.
See 64 FR 13348.

On September 26, 2003, EPA re-
classified the 13-county Atlanta 1-hour
ozone nonattainment area to ‘‘severe.”
See 68 FR 55469. Among other
requirements, this reclassification
required submission of a severe area
post-1999 ROP SIP. A severe area post-
1999 ROP SIP must describe how at
least a 3 percent per year reduction in
emissions of ozone precursors (VOC or
NOx) will be achieved, from the time of
failure to meet the “‘serious’ area
attainment date until the “severe’ area
attainment date.

The Atlanta severe area post-1999
ROP SIP contained a description of how
the 3 percent per year reductions in
ozone precursor emissions, required
over the period from November 15,
1999, through November 15, 2004, were
achieved. It also contained MVEB for
the Atlanta 1-hour ozone nonattainment
area. GA EPD submitted the post-1999
ROP SIP and MVEB on December 24,
2003. EPA approved Georgia’s post-1999
ROP SIP for the Atlanta Area on July 19,
2004 (69 FR 42880). EPA’s approval of
Georgia’s post-1999 ROP SIP for the
Atlanta Area completed the State’s
obligation related to ROP for the 1-hour
ozone NAAQS.
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C. Background for RFP Requirements for
the 1997 8-hour Ozone NAAQS

On November 29, 2005 (70 FR 71612),
as revised on June 8, 2007 (72 FR
31727), EPA published a rule entitled
“Final Rule To Implement the 8-Hour
Ozone National Ambient Air Quality
Standard—Phase 2; Final Rule To
Implement Certain Aspects of the 1990
Amendments Relating to New Source
Review and Prevention of Significant
Deterioration as They Apply in Carbon
Monoxide, Particulate Matter and Ozone
NAAQS; Final Rule for Reformulated
Gasoline” (hereafter referred to as the
Phase 2 Rule). Section 182(b)(1) of the
CAA and EPA’s Phase 2 Rule ¢ require
a state, for each 1997 8-hour ozone
nonattainment area that is classified as
moderate, to submit an emissions
inventory and a RFP plan to show how
the state will reduce emissions of VOC.

Specifically, in ozone nonattainment
areas with air quality classified as
“moderate” or worse, the RFP
requirement prescribes emission
reductions from the baseline totaling 15
percent within six years of the base year
(i.e., by the end of 2008 for the 8-hour
ozone NAAQS). Per 40 CFR part
51.910(a)(1)(iii), moderate and higher
classification areas of which a portion
has an approved 1-hour ozone 15
Percent VOC Plan can choose to treat
the nonattainment area as two parts,
each with a separate RFP target, and
may substitute reductions in NOx for
VOC in the sub-area with the approved
15 Percent Plan. The 15 percent
reduction for the sub-area without an
approved 1-hour ozone 15 Percent VOC
Plan, however, must be achieved
entirely through VOC reductions.
Georgia relied solely on NOx emission
reductions for the 13-County portion of
the Atlanta Area with an approved 15
Percent VOC Plan.

Pursuant to CAA section 172(c)(9),
RFP plans must include contingency
measures that will take effect without
further action by the State or EPA,

which includes additional controls that
would be implemented if the Area fails
to reach the RFP milestones. While the
CAA does not specify the type of
measures or quantity of emissions
reductions required, EPA provided
guidance interpreting the CAA that
implementation of these contingency
measures would provide additional
emissions reductions of up to 3 percent
of the adjusted base year inventory in
the year following the RFP milestone
year (i.e., in this case 2008). For more
information on contingency measures
please see the April 16, 1992, General
Preamble (57 FR 13498, 13510) and the
November 29, 2005, Phase 2 8-hour
ozone standard implementation rule (70
FR 71612, 71650). Finally, RFP plans
must also include a MVEB for the
precursors for which the plan is
developed. See Section IV of this
rulemaking for more information on
MVEB requirements.

As mentioned above, the Atlanta Area
was designated nonattainment for the
1997 8-hour ozone NAAQS.
Specifically, 20 counties in the Atlanta
Area (including the 13 counties that
were included in the former 1-hour
ozone nonattainment area) were
classified as a “moderate”
nonattainment area. Georgia submitted
its RFP plan and additional SIP revision
under a separate cover letter on October
21, 2009, including an attainment
demonstration, associated RACM,
RACT, contingency measures, a 2002
base year emissions inventory and other
planning SIP revisions related to
attainment of the 1997 8-hour ozone
NAAQS in the Atlanta Area. Today’s
rulemaking is approving only the RFP
plan, including the associated MVEB.

ITI. What is EPA’s analysis of the RFP
plan for the Atlanta area for the 1997
8-Hour ozone NAAQS?

On October 21, 2009, Georgia
submitted the RFP plan for the Atlanta
Area to address the CAA’s requirements

for the 1997 8-hour ozone NAAQS. The
Atlanta Area RFP is for the entire 20-
County Area; however, GA EPD has
chosen to look at the 13-County Area
and 7-County Area separately for the
purposes of calculating the RFP targets
for NOx and VOC, respectively.
Regardless of the separation of the 13-
County Area and the 7-County Area,
NOx and VOC reductions in the entire
20-County Area are available. Therefore,
there are “unclaimed’” 2008 NOx
reductions available from the 7-County
Area without an approved 1-hour ozone
15 Percent VOC Plan where RFP must
be demonstrated in VOC reductions and
there are “unclaimed” 2008 VOC
reductions available from the 13-County
Area for which there is an approved 1-
hour ozone 15 Percent VOC Plan. EPA’s
analysis of Georgia’s RFP submission is
provided below.

A. Base Year Emissions Inventory

An emissions inventory is a
comprehensive, accurate, current
inventory of actual emissions from all
sources and is required by section
182(a)(1) of the CAA. Georgia
implemented the 15 percent NOx
reductions for the 13 counties in the
former 1-hour ozone nonattainment area
and the 15 percent VOC reduction for
the seven ring counties between 2002
and 2008 with continued progress
toward attainment through the
attainment year.” EPA recommended
2002 as the base year for the emissions
inventory, and therefore, 2002 is the
starting point for calculating RFP.
Georgia submitted its 2002 base year
emissions inventory on October 21,
2009. In an action on March 24, 2012,
EPA approved Georgia’s 2002 base year
emissions inventory for the Atlanta Area
for the 1997 8-hour ozone NAAQS. See
77 FR 24399. A summary of the Atlanta
Area 2002 base year emissions
inventories is included in Table 2
below.

TABLE 2—2002 POINT AND AREA SOURCES ANNUAL EMISSIONS FOR THE ATLANTA AREA

[tons per year]

Point Area On-road Non-road
County
NOx VOC NOx VOC NOx VOC NOx VOC
Barrow ......ccccceeeeiviiiieneennn. 0.06 0.02 0.45 3.74 5.69 4.30 1.41 0.75
Bartow .... 69.92 1.31 1.30 8.05 15.76 10.56 3.89 2.54
Carroll ........ 0.06 0.85 1.30 9.54 10.91 8.10 2.39 1.87
Cherokee ... 0.20 0.13 0.72 6.30 10.25 5.17 3.59 5.30
Clayton ...... 0.30 1.29 1.08 9.53 19.96 9.90 19.21 3.83
Cobb ..o, 12.62 0.89 412 28.18 50.66 26.84 12.67 18.82
Coweta .....ccoeeevveereeceennen, 23.08 0.62 0.89 3.94 7.86 3.75 3.30 2.49

6 RFP regulations are at 40 CFR 51.910.

7The Atlanta Area attained the 1997 8-hour

ozone NAAQS by June 15, 2011, based on 2008—

2010 data.
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TABLE 2—2002 POINT AND AREA SOURCES ANNUAL EMISSIONS FOR THE ATLANTA AREA—Continued
[tons per year]
Point Area On-road Non-road
County
NOx VOC NOx VOC NOx VOC NOx VOC
DeKalb 0.49 4.66 4.06 44.67 63.33 31.21 9.98 16.76
Douglas 0.06 0.08 0.48 3.93 9.70 4.54 1.87 1.26
Fayette ... | e | e 0.77 4.69 5.20 2.84 2.18 1.91
Forsyth 0.12 0.48 0.84 4.82 8.41 4.28 3.11 5.36
Fulton ..., 5.46 5.42 6.59 49.47 91.42 46.10 20.02 17.19
Gwinnett ... 0.09 0.13 4.55 32.02 49.26 25.20 15.36 23.85
Hall ............ 0.29 0.69 2.79 13.69 15.12 11.59 3.80 6.47
Henry ...... 6.44 1.34 0.60 5.26 13.40 6.40 4.68 2.75
Newton ... 0.00 2.01 0.79 5.21 6.72 4.95 1.95 1.29
Paulding ......cccooivriieniniis | v | e 0.26 3.51 4.76 2.57 2.66 1.43
Rockdale ... 0.08 0.44 1.00 4.28 5.70 2.88 1.59 1.42
Spalding .... 0.00 0.18 0.79 5.95 5.25 414 0.87 1.21
Walton .....coocoevciiiiiiiies 0.01 0.32 0.47 4.92 5.72 4.66 1.70 1.53

As mentioned above, EPA has already
approved this emissions inventory and
thus is not taking comment on these
inventories in today’s action.

B. Adjusted Base Year Inventory and
2008 RFP Target Levels

The process for determining the
emissions baseline from which the RFP
reductions are calculated is described in
section 182(b)(1) of the CAA and 40 CFR
51.910. This baseline value is the 2002
adjusted base year inventory. Sections
182(b)(1)(B) and (D) require the
exclusion from the base year inventory
of emissions benefits resulting from the
Federal Motor Vehicle Control Program
(FMVCP) regulations promulgated prior
to January 1, 1990, and the Reid Vapor
Pressure (RVP) regulations promulgated
prior to June 11, 1990. The FMVCP and
RVP emissions reductions were
determined by the State using EPA’s on-
road mobile source emissions modeling
software, MOBILES6, which was the
latest model at the time this submission
was developed; 2002 speeds and vehicle
miles traveled (VMT) from Atlanta
Regional Commission’s (ARC) travel
demand model networks; and area-
specific fleet age distributions. The
FMVCP and RVP emission reductions
are then removed from the base year
inventory by the State, resulting in an
adjusted base year inventory. The
emission reductions needed to satisfy
the RFP requirement are then calculated
from the adjusted base year inventory.
These reductions are then subtracted
from the adjusted base year inventory to
establish the emissions target for the
RFP milestone year (2008).

For moderate areas like the Atlanta
Area, the CAA specifies a 15 percent
reduction in ozone precursor emissions
over an initial six year period following
the baseline inventory year. In the Phase
2 Rule, EPA interpreted this

requirement for areas that were also
designated nonattainment and classified
as moderate or higher for the 1-hour
ozone NAAQS. In the Phase 2 Rule, EPA
provided that an area classified as
moderate or higher that has the same
boundaries as an area, or is entirely
composed of several areas or portions of
areas, for which EPA fully approved a
15 percent plan for the 1-hour NAAQS,
is considered to have met the
requirements of section 182(b)(1) of the
CAA for the 8-hour NAAQS. In this
situation, a moderate nonattainment
area is subject to RFP under section
172(c)(2) of the CAA and shall submit,
no later than 3 years after designation
for the 8-hour NAAQS, a SIP revision
that meets the requirements of 40 CFR
51.910(b)(2). For an area like Atlanta,
the RFP SIP revision must provide for

a 15 percent emission reduction (either
NOx and/or VOC) accounting for any
growth that occurs during the six year
period following the baseline emissions
inventory year, that is, 2002—2008.

The Atlanta Area that was classified
as severe under the 1-hour ozone
NAAQS contained the counties
Cherokee, Clayton, Cobb, Coweta,
DeKalb, Douglas, Fayette, Forsyth,
Fulton, Gwinnett, Henry, Paulding, and
Rockdale. These 13 counties plus 7
“ring” counties (Barrow, Bartow,
Carroll, Hall, Newton, Spalding, and
Walton) were also designated
nonattainment as a part of the 1997 8-
hour ozone Atlanta Area. Per 40 CFR
part 51.910(a)(1)(iii), moderate areas of
which a portion has an approved 1-hour
ozone 15 Percent VOC Plan can choose
to treat the nonattainment area as two
parts, each with a separate RFP target,
and may substitute reductions in NOx
for VOC in the sub-area with the
approved 15 Percent Plan. The 15
percent reduction for the sub-area
without an approved 15 Percent VOC

Plan must still be entirely VOC. Since

a 15 percent ROP8 plan was submitted
for the 1-hour ozone Area, the 13-
County 2002 base year NOx inventory
was adjusted and the 7-County base year
VOC inventory was adjusted.

As mentioned earlier and according to
section 182(b)(1)(D) of the CAA,
emission reductions that resulted from
the FMVCP and RVP rules promulgated
prior to 1990 are not creditable for
achieving RFP emission reductions.
Therefore, the 2002 base year inventory
is adjusted by subtracting the VOC and
NOx emission reductions that are
expected to occur between 2002 and the
future milestone years due to the
FMVCP and RVP rules.

In the Phase 2 Rule, promulgated on
November 29, 2005 (70 FR 71612), EPA
outlines Method 1 as the process that
states should use to show compliance
with RFP for areas like the Atlanta Area
that already have an approved ROP
plan. A summary of the steps for
Method 1 is provided below.

e Step A is the actual anthropogenic
base year VOC emissions inventory in
2002.

e Step B is to account for creditable
emissions for RFP.

e Step C is to calculate non-creditable
emissions for RFP. Non-creditable
emissions include emissions from: (1)
motor vehicle exhaust or evaporative
emissions regulations promulgated prior
to January 1, 1990; (2) regulations
concern RVP promulgated prior to
November 15, 1990; (3) RACT
corrections required prior to November
1990; and (4) corrective inspection and
maintenance (I/M) plan required prior
to November 1990. Step D is to subtract

8 As mentioned above, for the 1-hour ozone
NAAQS, the plan to demonstrate progress towards
attainment was known as the ROP plan; whereas for
the 8-hour ozone NAAQS, this same plan is known
as the RFP plan.
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the non-creditable emissions (Step C)
from the 2002 base year emissions (Step
A).
e Step E is to calculate the 2008 target
level VOC emissions. This is calculated
by reducing the emissions from Step D
by 15 percent.

¢ The estimated 2008 VOC emissions
are then compared to the 2008 target
level VOC emissions (Step E).

As provided in Georgia’s RFP SIP
revision, the State utilized the steps
from Method 1 of the Phase 2 Rule.
Specifically, Georgia’s October 21, 2009,
SIP revision sets out the State’s
calculations as summarized below.

1. Step A: Estimate the actual
anthropogenic base year NOx inventory
in 2002 with all 2002 control programs
in place for all sources for the 13-

County area and VOC inventory in 2002
with all 2002 control programs in place
for all sources for the 7-County area.

Georgia provided this emission
inventory in Tables 1 and 2 of the
October 21, 2009, RFP plan for the
Atlanta Area, and as shown in Tables 3
and 4, below. EPA has already approved
this inventory. See 77 FR 24399 (April
4,2012).

TABLE 3—7-COUNTY 2002 RFP BASE YEAR VOC INVENTORY

[Tons/day]
: Non-road | On-road
Point Area mobile mobile Total
7-County 2002 RFP Base Year VOC INVeNtory ........ccccoceviieiviiiecieneccsee e 6.4 50.8 15.9 50.5 *123.5
*Numbers are those provided in the October 21, 2009, submittal and reflect rounding conventions.
TABLE 4—13-COUNTY 2002 RFP BASE YEAR NOx INVENTORY
[Tons/day]
: Non-road | On-road
Point Area mobile mobile Total
13-County 2002 RFP Base Year NOx INVENIOrY .......cocviiiiiiiiiiienieeeeeeeee e 84.1 24.5 111.3 342.1 *562.1

*Numbers are those provided in the October 21, 2009, submittal and reflect rounding conventions.

2. Step B: Using the same highway
vehicle activity inputs used to calculate
the actual 2002 inventory, run the
appropriate motor vehicle emissions
model for 2002 and for 2008 with all
post-1990-CAA measures turned off.
Any other local inputs for vehicle I/M
programs should be set according to the
program that was required to be in place
in 1990. Fuel RVP should be set at 9.0
or 7.8 pounds per square inch (psi)
depending on the RVP required in the
local area as a result of fuel RVP
regulations promulgated in June, 1990.

For the Atlanta Area, these
adjustments are made because states are
not allowed to take credit for emissions
reductions that would have occurred
due to fleet turnover from vehicles
meeting pre-1990 standards to newer
cars and trucks, or from previously
existing federal fuel regulations. These
non-creditable reductions are called the
FMVCP/RVP reductions. See Appendix
C, Exhibits 5 and 8, of the State
submittal for details on the Adjusted
Base Year Inventories.

3. Step C: Calculate the difference
between the 2002 and 2008 VOC
emission factors calculated in Step B
and multiply by the 2002 vehicle miles
traveled. The result is the VOC emission
calculation that will occur between
2002 and 2008 without the benefits of
any post-1990-CAA measures. These

9 Number reflects the VOC emissions reductions
stated in the October 21, 2009, submittal.

are the non-creditable reductions that
occur over this period.

Georgia calculated the non-creditable
emission reductions between 2002 and
2008 by modeling its 2002 and 2008
motor vehicle emissions with all post-
1990 CAA measures turned off, and
calculating the difference.

4. Step D: Subtract the non-creditable
reductions calculated in Step C from the
actual anthropogenic 2002 inventory
estimated in Step A. These adjusted
inventories are the basis for calculating
the target level of emissions in 2008.

The adjusted VOC inventory for
calculating the target level of VOC
emissions reductions in the 7-County
area for 2008 is 114.0 tpd ® (i.e., 123.5
tpd (the result of Step A) minus 9.6 tpd
(the result of Step C)).

The adjusted NOx inventory for
calculating the target level of NOx
emissions reductions in the 13-County
area for 2008 is 519.0 tpd (i.e., 562.1 tpd
the result of Step A) minus 43.1 tpd (the
result of Step C)).

5. Step E: Reduce the adjusted
inventories calculated in Step D by 15
percent. The result is the target level of
emissions in 2008 in order to meet the
2008 RFP requirement. The actual
projected 2008 inventory for all sources
with all control measures in place,
including projected 2008 growth in
activity, must be at or lower than this
target level of emissions.

The targeted level of emissions
reductions for the Atlanta Area to meet
RFP requirements is 17.1 tpd of VOC
(i.e, 114.0 tpd multiplied by 15 percent)
in the 7-County area. Thus the required
targeted level of VOC emissions is 96.9
tpd for the 7-County area.

The targeted level of emissions
reductions for the Atlanta Area to meet
RFP requirements is 77.9 tpd of NOx
(i.e, 519.0 tpd multiplied by 15 percent)
in the 13-County area. Thus the required
targeted level of NOx emissions is 441.2
tpd for the 13-County area.

C. Final Analysis of Georgia’s RFP
Analysis for the Atlanta Area

As mentioned above, the required
target level for the Atlanta Area to meet
the initial RFP plan requirement is a 15
percent reduction in 2008 VOC
emissions from the 7-County area and
15 percent reduction in 2008 NOx
emissions from the 13-County area from
the VOC and NOx emissions in 2002 (as
adjusted per CAA requirements).
Specifically, to meet this requirement,
Georgia needed to demonstrate a
reduction of at least 17.1 tpd VOC for
the 7-County area and 77.9 tpd NOx for
the 13-County area, respectively. Tables
5 and 6 below summarize the results of
Georgia’s calculations for this RFP
analysis.
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TABLE 5—15 PERCENT VOC RFP ANALYSIS FOR THE 7-COUNTY PORTION OF THE ATLANTA AREA
. VOC
Step from Method 1 Matrix (tpd)
Total 2002 Base Year Anthropogenic VOC Emissions 123.5
Non-Creditable VOC reductions ...........cccccoceieiiciiiiinnnne 9.6
2002 Base Year minus the Non-Creditable Emissions ... 114.0
2008 Target Level of VOC EMISSIONS ......cccoviiuiriiriiiienieniiesie ettt st ee s 96.9
TABLE 6—15 PERCENT NOx RFP ANALYSIS FOR THE 13-COUNTY PORTION OF THE ATLANTA AREA
Step from Method 1 Matrix z\tl;?d)i
Total 2002 Base Year Anthropogenic NOx Emissions 562.1
Non-Creditable NOx reductions ............ccccocvvevieiniinnnnns 431
2002 Base Year minus the Non-Creditable Emissions ... 519.0
2008 Target Level of NOx EMISSIONS ........ccccoiiiiiiiiiiiiic e 441.2
In its October 21, 2009, SIP revision, NOx emissions inventories for the inventories are provided in Table 7
Georgia calculated the 2008 VOC and Atlanta Area. These emissions below.
TABLE 7—2008 PROJECTED EMISSIONS (TPD) FOR THE ATLANTA AREA
: Non-road | On-road
Point Area mobile mobile Total
T3-COUNTY (NOX) teeiueiiiiiiieetie ettt sttt ettt e n e e b e saneeeee s 99.9 25.2 104.3 221.2 450.7
T-COUNLY (VOC) eveeeeeeeeeeeseeeeeeeeeeeeeeeeeeees e eeeeeeeeeeeseeeeeeeeeeeeseeeeeeeeseeeseeeesseeee e 6.7 49.1 12.9 411 109.8
As discussed above, the required the 2008 13-County NOx Target Level of those available 7-County NOx
target for NOx reductions in the 13- Emissions of 441.2 tpd by 9.5 tpd. reductions towards 13-County RFP, the
County Area for the year 2008 to meet However, there are unclaimed 2008 13-County NOx target is met, with 116.5
the RFP requirements for the Atlanta NOx reductions totaling 126.0 tpd available nonattainment area NOx tons
Area is 77.9 tpd (i.e., 15 percent available from the 7-County Area per day reductions remaining. See Table
reduction from the adjusted 2002 without an approved 1-hour ozone 15 8.
baseline). The projected 13-County 2008 Percent VOC Plan where RFP must be
NOx emissions of 450.7 tpd are above in VOC reductions. By applying 9.5 tpd
TABLE 8—2008 7-COUNTY AVAILABLE NOx REDUCTIONS
. Non-road | On-road
Point Area mobile mobile Total
2002 Adjusted to 2008 Base Year 7-county NOx Inventory ...........cccceeceeniiiiiennennns 163.1 7.8 18.1 59.0 247.9
2008 7-County Projected NOx INVENTOIY .....ccuiiiiiiiiiiiii et 46.7 8.0 15.7 51.5 121.9
2008 7-County Available NOx RedUCHIONS .........ccccoiiiiiiiiiiiieiieceeee e 116.4 -0.2 2.3 7.5 126.0
The required target for VOC tpd are above the 2008 7-County VOC of those available 13-County VOC

reductions in the 7-County area for the =~ Target Level Emissions of 96.9 tpd by reductions towards 7-County RFP, the 7-
year 2008 to meet the RFP requirements  12.9 tpd, there are unclaimed 2008 VOC County VOC target is met, with 61.7

for the Atlanta Area is 17.1 tpd (i.e., 15 reductions totaling 74.6 tpd available available nonattainment area VOC tons
percent reduction from the adjusted from the 13-County Area for which per day reductions remaining. See Table
2002 baseline). Although the projected  there is an approved 1-hour ozone 15 9.

7-County 2008 VOC emissions of 109.8  Percent VOC Plan. By applying 12.9 tpd
TABLE 9—2008 13-COUNTY AVAILABLE VOC REDUCTIONS

; Non-road | On-road
Point Area mobile mobile Total
2002 Adjusted to 2008 Base Year 13-county VOC INVeNntory ........ccccceverveererieennennen 15.9 297.8 137.7 145.1 596.4
2008 13-County Projected VOC Inventory ..........cccoevecevninnenns 14.5 269.2 107.4 130.7 521.8
2008 13-County Available VOC Reductions 1.4 28.6 30.3 43.5 74.6
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Thus, EPA is making the
determination that Georgia’s SIP
revision demonstrates the required
progress towards attainment for the
Atlanta Area. In today’s action, EPA is
approving Georgia’s RFP SIP revision
submitted on October 21, 2009 as

meeting the CAA and EPA’s regulations
regarding RFP.

IV. What are the 2008 NOx and VOC
emissions inventories for the Atlanta
area?

In support of its development of NOx
and VOC MVEB for the 2008, Georgia,

in its October 21, 2009, SIP revision,
developed the NOx and VOC emissions
inventories for the full 20-County
Atlanta Area. These inventories are not
required for the RFP plan but are
necessary for the development of the
MVEB. These emissions inventories are
provided in Table 10 below.

TABLE 10—2008 20-COUNTY ATLANTA AREA PROJECTED EMISSIONS

[Tons per summer day]

. Non-road | On-road
Point Area mobile mobile Total
VO e e e e e e e b e e e ea—ee e eb—eeeaaaeeeaaeeeeataeaeatreaeareean 21.1 318.3 120.3 171.78 631.5
N[ SR 139.4 33.2 120.1 272.64 565.3

V. What is EPA’s analysis of the 2008
MVEB for the Atlanta area?

Under section 176(c) of the CAA, new
transportation plans, programs, and
projects, such as the construction of
new highways, must “conform” to (i.e.,
be consistent with) the part of the state’s
air quality plan that addresses pollution
from cars and trucks. Conformity to the
SIP means that transportation activities
will not cause new air quality
violations, worsen existing violations, or
delay timely attainment of the NAAQS
or any interim milestones. If a
transportation plan does not conform,
most new projects that would expand
the capacity of roadways cannot go
forward. Regulations at 40 CFR part 93
set forth EPA policy, criteria, and
procedures for demonstrating and
assuring conformity of such
transportation activities to a SIP. The
regional emissions analysis is one, but
not the only, requirement for
implementing transportation
conformity. Transportation conformity
is a requirement for nonattainment and
maintenance areas. Maintenance areas
are areas that were previously
nonattainment for a particular NAAQS
but have since been redesignated to
attainment with an approved
maintenance plan for that NAAQS.

Under the CAA, states are required to
submit, at various times, control strategy
SIPs and maintenance plans for
nonattainment areas. These control
strategy SIPs (including RFP and
attainment demonstrations) and
maintenance plans create MVEB for
criteria pollutants and/or their
precursors to address pollution from
cars and trucks. Per 40 CFR part 93, an
MVEB must be established for the target
year and precursor pollutant of the RFP
(i.e., in this case, for the target year of
2008 and for VOC and NOx). The MVEB
is the portion of the total allowable
emissions in the maintenance

demonstration that is allocated to
highway and transit vehicle use and
emissions. See 40 CFR 93.101. The
MVEB serves as a ceiling on emissions
from an area’s planned transportation
system. The MVEB concept is further
explained in the preamble to the
November 24, 1993, Transportation
Conformity Rule (58 FR 62188). The
preamble also describes how to
establish the MVEB in the SIP and how
to revise the MVEB.

After interagency consultation with
the transportation partners for the
Atlanta Area, Georgia developed VOC
and NOx MVEB for the year 2008.
Specifically, Georgia developed these
MVEB, as required, for the target year
and relevant precursors—2008 and VOC
and NOx. The MVEB for the Atlanta
Area for Georgia’s 2008 RFP plan are
based on the projected 2008 mobile
source emissions accounting for all
mobile control measures. The 2008
MVEB are defined in Table 11 below.

TABLE 11—TOTAL 20-COUNTY 2008
MVEB FOR THE 1997 8-HOUR AT-
LANTA AREA

(ted]

2008 20-County MVEB
VOC

NOx

171.83 | 272.67

Through this rulemaking, EPA is
approving the 2008 VOC and NOx
MVEB for the Atlanta Area because EPA
has made the determination that the
Area maintains the 1997 8-hour ozone
NAAQS with the emissions at the levels
of the budgets. Once the MVEB for the
Atlanta Area are approved or found
adequate (whichever is completed first),
they must be used for future conformity
determinations for the 1997 8-hour
ozone NAAQS for Metropolitan
Planning Organizations’ long-range

transportation plans and transportation
improvement programs. After thorough
review, EPA is determining that the
budgets meet the adequacy criteria, as
outlined in 40 CFR 93.118(e)(4), and is
now approving the budgets because they
are consistent with RFP for the 1997 8-
hour ozone NAAQS for the year 2008.

VI. What is the status of EPA’s
adequacy determination for the 2008
MVEB for the Atlanta area?

When reviewing a submitted ‘“control
strategy” SIP, RFP or maintenance plan
containing a MVEB, EPA may
affirmatively find the MVEB contained
therein adequate for use in determining
transportation conformity. Once EPA
affirmatively finds the submitted MVEB
is adequate for transportation
conformity purposes, that MVEB must
be used by state and federal agencies in
determining whether proposed
transportation projects conform to the
SIP as required by section 176(c) of the
CAA.

EPA’s substantive criteria for
determining adequacy of a MVEB are set
out in 40 CFR 93.118(e)(4). The process
for determining adequacy consists of
three basic steps: public notification of
a SIP submission, a public comment
period, and EPA’s adequacy
determination. This process for
determining the adequacy of submitted
MVEB for transportation conformity
purposes was initially outlined in EPA’s
May 14, 1999, guidance, “Conformity
Guidance on Implementation of March
2, 1999, Conformity Court Decision.”
EPA adopted regulations to codify the
adequacy process in the Transportation
Conformity Rule Amendments for the
“New 8-Hour Ozone and PM, 5 National
Ambient Air Quality Standards and
Miscellaneous Revisions for Existing
Areas; Transportation Conformity Rule
Amendments—Response to Court
Decision and Additional Rule Change,”
on July 1, 2004 (69 FR 40004).
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Additional information on the adequacy
process for transportation conformity
purposes is available in the proposed
rule entitled, “Transportation
Conformity Rule Amendments:
Response to Court Decision and
Additional Rule Changes,” 68 FR 38974,
38984 (June 30, 2003).

As discussed earlier, Georgia’s RFP
plan submission includes VOC and NOx
MVERB for the Atlanta Area for the year
2008. EPA reviewed the MVEB through
the adequacy process. The Georgia SIP
submission, including the 2008 MVEB
for the Atlanta Area, was open for
public comment on EPA’s adequacy
Web site on November 9, 2009, found at:
http://www.epa.gov/otaq/
stateresources/transconf/currsips.htm.
The EPA public comment period on
adequacy of the 2008 MVEB for the
Atlanta Area, closed on December 9,
2009. EPA did not receive any
comments, adverse or otherwise, during
the adequacy process.

EPA intends to make its
determination on the adequacy of the
2008 MVEB for the Atlanta Area for
transportation conformity purposes by
completing the adequacy process that
was started on November 9, 2009. EPA
finds the 2008 MVEB adequate and is
approving the 2008 NOx and VOC
MVEB. The new MVEB for NOx and
VOC must be used for future
transportation conformity
determinations. For required regional
emissions analysis years that involve
2008 or beyond, the applicable budgets
will be the new 2008 MVEB established
in this RFP plan, as defined in section
V of this proposed rulemaking.

VII. Final Action

EPA is taking direct final action to
approve a SIP revision, submitted on
October 21, 2009, by the State of
Georgia, through the GA EPD to meet
the RFP requirements for the Atlanta
Area for the 1997 8-hour ozone NAAQS.
Additionally, EPA is approving the NOx
and VOC MVEB for the Atlanta Area
that were included in Georgia’s RFP
plan. Furthermore, EPA is finding the
budgets adequate. These actions are
being taken pursuant to section 110 of
the CAA. As an administrative update,
EPA is removing the numbering system
in table (e) of 40 CFR 52.570.

EPA is publishing this rule without
prior proposal because the Agency
views this as a non-controversial
revision and anticipates no adverse
comments. However, in the proposed
rules section of this issue of the Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the SIP revision should
adverse comment be filed. This rule will

be effective on July 29, 2013 without
further notice unless the Agency
receives adverse comment by June 28,
2013. If EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. If no such
comments are received, the public is
advised this rule will be effective on
July 29, 2013 and no further action will
be taken on the proposed rule.

VIII. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
federal requirements and does not
impose additional requirements beyond
those imposed by State law. For that
reason, this proposed action:

e Is not a ‘“‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because

application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by July 29, 2013. Filing a petition
for reconsideration by the Administrator
of this final rule does not affect the
finality of this action for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. Parties with objections to this
direct final rule are encouraged to file a
comment in response to the parallel
notice of proposed rulemaking for this
action published in the proposed rules
section of this issue of the Federal
Register, rather than file an immediate
petition for judicial review of this direct
final rule, so that EPA can withdraw
this direct final rule and address the
comment in the proposed rulemaking.
This action may not be challenged later
in proceedings to enforce its
requirements. See section 307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
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Ozone, Reporting and recordkeeping
requirements, and Volatile organic
compounds.

Dated: May 13, 2013
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

40 CFR part 52 is amended as follows:

Subpart L—Georgia

m 2. Section 52.570(e) is amended by
revising the table to read as follows:

§52. 570 Identification of plan.

* * * * *

(e)* * %

EPA-APPROVED GEORGIA NON-REGULATORY PROVISIONS

Name of nonregulatory SIP provision

EPA approval date

Explanation

High Occupancy Vehicle (HOV) lane on |-
85 from Chamblee-Tucker Road to State
Road 316. High Occupancy Toll (HOT)
lane on |-85 from Chamblee-Tucker
Road to State Road 316.

Clean Fuel Vehicles Revolving Loan Pro-
gram.

Regional Commute Options Program and
HOV Marketing Program.

HOV lanes on I-75 and 1-85 ..........ccco....

Two Park and Ride Lots: Rockdale County-
Sigman at I-20 and Douglas County-
Chapel Hill at 1-20.

MARTA Express Bus routes (15 buses) .....

Signal preemption for MARTA routes #15
and #23.

Improve and expand service on MARTA’s
existing routes in southeast DeKalb
County.

Acquisition of clean fuel buses for MARTA
and Cobb County Transit.

ATMS/Incident Management Program on |-
75/1-85 inside |-285 and northern ARC
of 1-285 between |-75 and |-85.

Upgrading, coordination and computerizing
intersections.

[Reserved]:

Atlantic Steel Transportation Control
Measure.

Procedures for Testing and Monitoring
Sources of Air Pollutants.

Enhanced Inspection/Maintenance
Test Equipment, Procedures and
Specifications.

Preemption Waiver Request for Low-
RVP, Low-Sulfur Gasoline Under Air
Quality Control Rule 391-3-1-
.02(2)(bbb).

Technical Amendment to the Georgia
Fuel Waiver Request of May 31,
2000.

Georgia’s State Implementation Plan
for the Atlanta Ozone Nonattainment
Area.

Post-1999 Rate of Progress Plan ........

Severe Area Vehicle Miles Traveled
(VMT SIP) for the Atlanta 1-hour se-
vere ozone nonattainment area.

Atlanta 1-hour ozone attainment area
2015 maintenance plan.

Attainment Demonstration for the
Chattanooga Early Action Area.

Attainment Demonstration for the
Lower Savannah-Augusta Early Ac-
tion Compact Area.

Alternative Fuel Refueling Station/Park
and Ride Transportation Center,
Project DO-AR-211 is removed.

Macon 8-hour Ozone Maintenance
Plan.

3/18/99, 4/26/99 and
11/5/09.

Applicable geographic or State submittal date/
nonattainment area effective date
Atlanta Metropolitan Area .... | 11/15/93 and amend-
ed on 6/17/96 and
2/5/10.
Atlanta Metropolitan Area .... | 6/17/96 ...............
Atlanta Metropolitan Area .... | 6/17/96 ...............
Atlanta Metropolitan Area .... | 6/17/96 ...............
Atlanta Metropolitan Area .... | 6/17/96 ...............
Atlanta Metropolitan Area .... | 6/17/96 ...............
Atlanta Metropolitan Area .... | 6/17/96 ...............
Atlanta Metropolitan Area .... | 6/17/96 ...............
Atlanta Metropolitan Area .... | 6/17/96 ...............
Atlanta Metropolitan Area .... | 6/17/96 ...............
Atlanta Metropolitan Area .... | 6/17/96 ...............
Atlanta Metropolitan Area .... | 3/29/00 ...............
Atlanta Metropolitan Area .... | 7/31/00 ...............
Atlanta Metropolitan Area .... | 9/20/00 ...............
Atlanta Metropolitan Area .... | 5/31/00 ...............
Atlanta Metropolitan Area .... | 11/9/01 ...............
Atlanta Metropolitan Area .... | 7/17/01 ...............
Atlanta Metropolitan Area .... | 12/24/03 .............
Atlanta 1-hour ozone severe | 6/30/04 ...............
nonattainment area.
Atlanta severe 1-hour ozone | 2/1/05 .................
maintenance area.
Walker and Catoosa Coun- 12/31/04 .............
ties.
Columbia and Richmond 12/31/04 .............
Counties.
Douglas County, GA ............ 9/19/06 ...............
Macon, GA encompassing a | 6/15/07 ...............
portion of Monroe County.

....... 4/26/99
....... 4/26/99
....... 4/26/99
....... 4/26/99
....... 4/26/99
....... 4/26/99
....... 4/26/99

....... 4/26/99

....... 4/26/99

....... 4/26/99

....... 8/28/00
....... 7/10/01

....... 7/10/01

....... 2/22/02

....... 2/22/02

....... 5/7/02

....... 7/19/04, 69 FR

....... 6/14/05, 70 FR

....... 6/14/05, 70 FR
....... 8/26/05, 70 FR

....... 8/26/05, 70 FR

....... 11/28/06, 71 FR

....... 9/19/07, 72 FR

42884.

34358.

34660.

50199.

50195.

68743.

53432.
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EPA-APPROVED GEORGIA NON-REGULATORY PROVISIONS—Continued
Name of nonregulatory SIP provision Apﬁg%%?tlaeirgrﬁ%%aggg or Stat;fz%g?;t?alltgate/ EPA approval date Explanation

Murray County 8-hour Ozone Mainte-
nance Plan.
Atlanta Early Progress Plan

Rome; 1997 Fine Particulate
2002 Base Year Emissions
tory.

Chattanooga; Fine Particulate
2002 Base Year Emissions
tory.

110(a)(1) and (2) Infrastructure Re-
quirements for the 1997 8-Hour
Ozone National Ambient Air Quality
Standards.

Atlanta 1997 Fine Particulate Matter
2002 Base Year Emissions Inven-

tory.

Matter
Inven-

Matter
Inven-

Macon 1997 Fine Particulate Matter
2002 Base Year Emissions Inven-
tory.

Atlanta 1997 8-Hour Ozone 2002
Base-Year Emissions Inventory.

Regional Haze Plan ..........cccccceeeeeie.

Regional Haze Plan Supplement (in-
cluding BART and Reasonable
Progress emissions limits).

110(a)(1) and (2) Infrastructure Re-
quirements for 1997 Fine Particulate
Matter National Ambient Air Quality
Standards.

110(a)(1) and (2) Infrastructure Re-
quirements for 2006 Fine Particulate
Matter National Ambient Air Quality
Standards.

Negative Declaration for Control of
VOC Emissions from Reactor Proc-
esses and Distillation Operations in
Synthetic Organic Chemical Manu-
facturing Industry (SOCMI) EPA-
450/4-91-031, August 1993.

Negative Declaration for Control of
VOC Emissions from Equipment
Leaks from Natural Gas/Gasoline
Processing Plants EPA-450/3-83—
007, December 1983.

Murray County ......ccccovvvennene

Barrow, Bartow, Carroll,
Cherokee, Clayton, Cobb,
Coweta, DeKalb, Douglas,
Fayette, Forsyth, Fulton,
Gwinnett, Hall, Henry,
Newton, Paulding,
Rockdale, Spalding and
Walton counties.

Floyd County

Catoosa and Walker Coun-
ties.

Georgia

Barrow, Bartow, Carroll,
Cherokee, Clayton, Cobb,
Coweta, DeKalb, Douglas,
Fayette, Forsyth, Fulton,
Gwinnett, Hall, Henry,
Newton, Paulding,
Rockdale, Spalding and
Walton Counties in their
entireties and portions of
Heard and Putnam Coun-
ties.

Bibb County and Monroe
County.

Barrow, Bartow, Carroll,
Cherokee, Clayton, Cobb,
Coweta, DeKalb, Douglas,
Fayette, Forsyth, Fulton,
Gwinnett, Hall, Henry,
Newton, Paulding,
Rockdale, Spalding and
Walton Counties in their
entireties.

Statewide

Statewide

Georgia

Georgia

Atlanta 1997 8-Hour Ozone
Nonattainment Area.

Atlanta 1997 8-Hour Ozone
Nonattainment Area.

6/15/07

1/12/07

10/27/2009

10/27/09

10/13/2007

07/06/2010

8/17/2009

10/21/2009

2/11/10

11/19/10

7/23/2008

10/21/2009

10/21/2009

10/21/2009

10/16/07, 72 FR
58538.
2/20/08, 73 FR 9206

112/12, 77 FR 1873

2/8/12; 77 FR 6467 ..

2/6/2012, 77 FR
5706.

3/1/2012, 77 FR
12487.

3/02/12, 77 FR
12724.

4/24/2012, 77 FR
24399.

6/28/12, 77 FR
38501.

6/28/12, 77 FR
38501.

10/25/2012, 77 FR
65125.

10/25/2012, 77 FR
65125.

09/28/2013.

09/28/2013

With the exception
of
110(a)(2)(D)(i).

With the exception
of
110(a)(2)(D)(i).
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EPA-APPROVED GEORGIA NON-REGULATORY PROVISIONS—Continued

Name of nonregulatory SIP provision

Negative Declaration for Control of
VOC Leaks from Synthetic Organic
Chemical Polymer and Resin Manu-
facturing Equipment EPA-450/3-83—
006, March 1984.

Negative Declaration for Control of
VOC Emissions from Air Oxidation
Processes in Synthetic Organic
Chemical Manufacturing Industry
(SOCMI), EPA-450/3-84-015, De-
cember 1984.

110(a)(1) and (2) Infrastructure Re-
quirements for 1997 Fine Particulate
Matter National Ambient Air Quality
Standards.

110(a)(1) and (2) Infrastructure Re-
quirements for 2006 Fine Particulate
Matter National Ambient Air Quality
Standards.

1997 8-Hour Ozone Reasonable Fur-
ther Progress Plan for Atlanta Area.

Applicable geographic or State submittal date/ .
pﬁonattair?me%t aFl)rea effective date EPA approval date Explanation
Atlanta 1997 8-Hour Ozone 10/21/2009 ................ 09/28/2013 ......ccene.
Nonattainment Area.
Atlanta 1997 8-Hour Ozone 10/21/2009 ................ 09/28/2013 ................
Nonattainment Area.
GeOorgia ..o.cccvreeeenieieeieens 7/23/2008 ..........c....... 4/12/2013 ..o Addressing ele-
ment 110(a)(2)
(D)(i)(I1) prong 3
only
110(a)(1) and (2) Infrastruc- | 10/21/2009 ................ 4/12/2013 ..o Addressing ele-
ture Requirements for ment 110(a)(2)
1997 Fine Particulate Mat- (D)(i)(I1) prong 3
ter National Ambient Air only
Quality Standards.
Atlanta 1997 8-Hour Ozone 10/21/2009 ................ 5/29/2013 ...coeeevveenn
Nonattainment Area.

[FR Doc. 2013-12467 Filed 5-28—13; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2011-0780; FRL-9387-1]
Triforine; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of triforine in or
on blueberry and tomato. Summit Agro
North America Holding Corporation
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective May
29, 2013. Objections and requests for
hearings must be received on or before
July 29, 2013, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2011-0780, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), EPA West
Bldg., Rm. 3334, 1301 Constitution Ave.
NW., Washington, DC 20460-0001. The

Public Reading Room is open from 8:30
a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Heather Garvie, Registration Division,
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 308—-0034; email address:
garvie.heather@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.ecfr.gov/cgi-bin/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab 02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2011-0780 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before July 29, 2013. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
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objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2001-0780, by one of the following
methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW., Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.htm.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Summary of Petitioned-for Tolerance

In the Federal Register of November
9, 2011 (76 FR 69690) (FRL—9325-1),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 1E7911) by
Summit Agro North America Holding
Corporation, 600 Third Avenue, New
York, NY 10016-2001. The petition
requested that 40 CFR 180 be amended
by establishing tolerances for residues of
the fungicide triforine, piperazine-1,4-
diylbis(2,2,2-trichloroethane-1,1-
diyl)diformamide [also more commonly
known as triforine, (N,N-[1,2-
piperazinediylbis(2,2,2-
trichloroethylidene)]bis[formamide])],
in or on blueberry and tomato at 0.02
and 0.5 parts per million (PPM),
respectively. That document referenced
a summary of the petition prepared by
Landis International, Inc. on behalf of
Summit Agro North America Holding
Corporation, the registrant, which is
available in the docket, http://
www.regulations.gov. A comment was
received on the notice of filing. EPA’s
response to this comment is discussed
in Unit IV.C.

Based upon review of the data
supporting the petition, EPA has revised
the tolerance for blueberry from 0.02
ppm to 1.0 ppm. The reasons for this
change are explained in Unit IV.D.

There are no registered food uses for
triforine in the United States. These
tolerances were requested in connection
with use of triforine on tomatoes and
blueberries grown overseas. These
tolerances will allow blueberries and
tomatoes containing triforine residues to
be imported into the United States.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for triforine
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with triforine follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The principal
toxic effects of triforine are changes in
the liver and hematopoietic system
following repeated oral dosing, and the
dog is the most sensitive species for the
hematopoietic effects. Liver effects
include increased liver weights,
cholesterol and alkaline phosphatase
levels. Toxicity was not observed in a
rat 21-day dermal toxicity study at dose
levels greater than the limit dose.
Triforine is not acutely toxic via the
oral, dermal, and inhalation routes. No
developmental or reproductive toxicity
was observed at doses below the limit
dose. Triforine does not demonstrate
neurotoxic or immunotoxic potential.

Although the mouse study showed that
triforine was associated with common
tumors in the mouse, the EPA has
determined that quantification of risk
using a non-linear approach; i.e.,
reference dose (RfD), for triforine will
adequately account for all chronic
toxicity, including carcinogenicity, that
could result from exposure to triforine.
That conclusion is based on the
following considerations: (1) No
carcinogenic response was seen in
either sex in an acceptable rat cancer
study; (2) the tumors found in the
mouse are commonly seen in the mouse;
(3) both tumors types were found only
at the high dose, which was above the
limit dose (males 1204, females 1507
milligrams/kilogram (mg/kg/day)); (4)
triforine is not mutagenic; (5) each
tumor type was observed in one sex
only; i.e., liver tumors in male mice and
lung tumors in female mice.

Specific information on the studies
received and the nature of the adverse
effects caused by triforine as well as the
no-observed-adverse-effect-level
(NOAEL) and the lowest observed
adverse effect level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
Triforine. Human Health Risk
Assessment to Support Petition for the
Establishment of Permanent Tolerances
without U.S. Registration for Blueberries
and Tomatoes on pages 8 through 13 in
docket ID number EPA-HQ-OPP-2011—
0780.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction